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SURVEY OF 1959 OHIO LEGISLATION 





THE NEW FAIR EMPLOYMENT LAW 


JoserH B. Rostson* 


During 1959, the list of thirteen states having fully enforceable fair 
employment laws was increased by three. Two states, California and Ohio, 
were added by the prosaic method of adopting appropriate legislation. The 
third, Alaska, entered by the more romantic process of being admitted as 
a state with a fair employment law already in effect. 

In adopting fair employment laws this year, Ohio and California 
followed a well-trod path. It is notable, however, that while California 
adopted a carefully circumscribed bill, adhering closely to the original law 
enacted in New York in 1945, the new Ohio law is regarded by support- 
ers of such legislation as the most advanced of any fair employment law 
now in effect. 

Reserving details for later, the new law’ adds sections 4112.01 to 
4112.08 and 4112.99 of the Revised Code. Various forms of discrimi- 
nation in employment because of “race, color, religion, national origin 
or ancestry” are declared to be “unlawful discriminatory practices.” A 
five-man Ohio Civil Rights Commission is established to administer the 
law. When charges are filed with the Commission alleging the occur- 
rence of an unlawful discriminatory practice, the Commission is empow- 
ered to make an investigation. Where it finds evidence of an unlawful 
practice, it must attempt to settle the matter by conciliation, Where this 
fails, the Commission may hold a public hearing and issue a decision. If 
it finds that an unlawful practice has occurred, it may issue a remedial 
order which can be enforced through specified court proceedings. 


OriciIn Or THE Law 
Two streams of legislation converged to produce this new detailed 
and comprehensive anti-discrimination ]aw—administrative legislation 
adopted by the federal government and the various states and the series of 
non-administrative anti-discrimination laws adopted over the years in Ohio. 


The Administrative Enforcement Process 
The administrative method of enforcement had slow beginnings in 





*Assistant Director, Commission on Law and Social Action, American Jewish 
Congress, Member of New York State and United States Supreme Court Bars. 

1 Amended Senate Bill No. 10 was passed on April 20, 1959 and approved 
by the Governor on April 29. 
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the Nineteenth Century, increased in popularity in the first few decades of 
the Twentieth Century and achieved widespread application during the 
New Deal period of the Thirties.” These laws were a response to the in- 
creasing realization that criminal sanctions were not precise enough to deal 
with certain complex types of misconduct. Administrative enforcement 
was adopted in order to obtain specialized handling of both the determina- 
tion of guilt and the selection of remedies.* Administrative agencies were 
established to perform these functions, with the courts held in reserve to 
review the fairness of the administrative action and to enforce compliance 
with agency orders. 

The first well-supported move to apply this technique to the area of 
racial discrimination was directed at the United States Congress rather 
than the state legislatures. In June, 1941, vigorous protest was heard 
from Negro and other civil rights organizations against the exclusion of 
minorities from employment in the growing war industries. President 
Roosevelt responded by appointing the wartime Fair Employment Prac- 
tices Committee.* The Executive Order establishing that Committee® di- 
rected the inclusion of clauses in all government contracts barring employ- 
ment discrimination by contractors, The FEPC was directed to police en- 
forcement of those provisions and was empowered to use many of the pro- 
cedures typical of administrative agencies. However, it was denied the 
power to issue enforceable orders.® In the following years, a number of 
organizations joined to form the National Council for a Permanent FEPC 
which supported Federal fair employment legislation.’ The bills introduced 
at this time drew heavily on the earlier administrative legislation and par- 
ticularly on the National Labor Relations Act of 1935.8 However, these 
and later efforts to obtain Federal legislation were unable to overcome the 
barriers raised by the use of the filibuster and other procedural devices by 
the Southern bloc in Congress.® 





2 Davis, ADMINISTRATIVE Law 4-7 (1951); Lanois, THE ADMINISTRATIVE 
Process 1-22 (1938). 

3 GELLHORN & Byse, ADMINISTRATIVE Law, 3-6 (1954). 

4 RucHames, RAcE, JoBs AND Potitic3, THe Story oF FEPC 11-21 (1953); 
Maslow, FEPC—A Case Study in Parliamentary Maneuver, 13 U. Cut. L. Rev. 
407, 408-9 (1946). 

5 Exec. Order No. 8802, 6 Fed. Reg. 3109 (1941). 

6 For descriptions of the operations of the wartime FEPC, see Ross, ALL 
MANNER OF MEN (1948); RUCHAMES, op. cit. supra note 4; FaiR EMPLOYMENT 
Practice CoMMITTEE, First Report, (1945); Finat Report, (1947); Murray, The 
Right to Equal Opportunity in Employment, 33 Ca.ir. L. Rev. 388, 408-416 (1945). 

7 KESSELMAN, THE SociAL Potitics or FEPC 25-46 (1948); RUCHAMES, op. cit. 
supra note 4, at 199-200. 

849 Stat. 449 (1935). 

®The history of the fight in 1944, 1945 and 1946 is described in Maslow, 
op. cit. supra note 4. For subsequent Congressional battles see Maslow and Robi- 
son, Civil Rights Legislation and the Fight for Equality, 1862-1952, 20 U. Cut. L. 
Rev. 363, 396-397 (1953). See generally Hunt, The Proposed Fair Employment 
Practice Act; Facts and Fallacies, 32 Va. L. Rev. 1 (1945). 
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Meanwhile, however, efforts were begun to obtain fair employment 
legislation in the states. The first such law was enacted in New York in 
1945,'° following extensive hearings before a legislative commission 
which found that discrimination existed, that it was injurious to the inter- 
ests of the state and its people, that it could be curbed by legislation and 
that this could be done best by an administrative agency charged with the 
duty of using methods of conciliation and education but with full enforce- 
ment powers to be used where necessary.’' Similar statutes were subse- 
quently enacted in New Jersey in 1945,’ Massachusetts in 1946,'* Con- 
necticut in 1947,"* New Mexico, Oregon, Rhode Island and Washington 
in 1949,° Michigan, Minnesota and Pennsylvania in 1955,’ Colorado 
and Wisconsin in 1957,'* and California and Ohio in 1959.18 Alaska 
adopted a fair employment law in 1953 when it was still a territory.” 
Enforceable fair employment laws now cover all non-Southern industrial 
states except Indiana. These states include 49.73 per cent of the population 
of the country, 25.91 per cent of the non-white population and 82.29 per 
cent of the Jewish population.” 








10N. Y. Laws, c. 118 § 1 (1945), which, as amended, is now N. Y. Exec. Law 
§§ 290-301 (1951). 

11 Report, NEw YorK STATE TEMPORARY COMMISSION AGAINST DISCRIMINATION, 
Leg. Doc. No. 6 (1945). For other studies of the existence of employment discrimi- 
nation see authorities cited in MASLOW AND RoBISON, Op. cit. supra, note 9, at n. 396. 

12.N.J. Rev. STAT. $§ 18:25-1 to -28 (Supp. 1958). 

13 Mass. ANN. Laws, ch. 151B, §§ 1-10 (Supp. 1958). 

14 Conn. GEN. STAT. §§ 31-122 to -128 (1958), as amended, Pub. Act. No. 145 
(1959). 

15N. M. Stat. ANN. §§ 59-4-1 to -14 (Supp. 1957), as amended by L. 1959, 
C. 296; Ore. Rev. Strat. 659.010 - .115 (Supp. 1957), 659.990 as amended by L. 
1959, C. 584; R. I. Gen. Laws ANN. §§ 28-5-1 to -39 (Supp. 1958); Was. Rev. 
Cope §§ 49.60.010 -.310 (Supp. 1957), as amended by L. 1959, C. 68. 

16 Mico. Comp. Laws §§ 423,301-311 (Supp. 1956); MuInN. Stat. ANN. 
§§ 363.01 -.13 (Supp. 1958); Pa. Stat. ANN. tit. 43, §§ 951-63 (Supp. 1958). 

17 Coto. Rev. STAT. ANN. §§ 80-24-1 to -8 (Supp. 1957); Wis. Stat. ANN. 
§§ 111.31 -.37 (Supp. 1959), as amended by L. 1959, C. 149. 

18 Senate Bill No. 10, supra note 1; Cat. Las. Cope §§ 1410-32 (1959). 

19 ALasKA Comp. LAws ANN. §§ 43-5-1 to -10 (Supp. 1957). So-called “vel- 
untary” fair employment laws, which condemn employment discrimination but 
without enforcement powers, were enacted in Indiana (IND. ANN. STAT. §§ 40- 
2301 to -2306 (Supp. 1957)); Wisconsin, in 1945 (supra note 17); Colorado, in 
1941 (supra note 17) and Kansas in 1953 (Kan. GEN. STAT. ANN. 44-1001 to -1008 
(Supp. 1957) ). As already noted, enforcement provisions were adopted in Colorado 
and Wisconsin in 1947. 

20 AMERICAN JEWISH CONGRESS, A REPORT ON STATE ANTI-DISCRIMINATION 
AGENCIES AND THE LAws THEY ADMINISTER (Mimeo, 1959). Fair employment 
ordinances have also been adopted in a number of cities. Few of these, however, 
are fully enforceable by the administrative process because of home-rule limita- 
tions. See Elson and Schanfield, Local Regulation of Discriminatory Employment 
Practices, 56 YALE L. J. 431 (1947); The New Pittsburgh Fair Employment Prac- 
tices Ordinance, 14 U. Pitt. L. Rev. 604, 606-09 (1953). With the enactment of the 
California and Ohio Laws this year, virtually all the effective municipal fair em- 
ployment laws are now in areas also covered by state laws. 
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Success of the administratively enforced fair employment law has 
prompted use of the same technique against other forms of racial discrim- 
ination. A number of states have broadened the jurisdiction of agencies 
originally empowered to act only in the area of employment. Starting with 
New Jersey in 1948, eight states have amended their fair employment 
laws by directing their commissions to apply the same procedures to en- 
force already existing laws against discrimination in hotels, restaurants, 
theatres and other places of public accommodation.”? Massachusetts, New 
Jersey, Oregon and Washington have further empowered their agencies 
to deal with discrimination in education,” and New York has given par- 
allel powers to its education authorities.”* Six states have applied the same 
technique to housing operated or assisted by the state or federal govern- 
ments,”* and this year four states adopted laws appiying agency procedures 
to the general housing market.”° Efforts have been made to add similar 
broadening amendments to the fair employment laws of other states, and 
this may be expected in Ohio in the years ahead, 

It remains only to note that five of the sixteen agencies enforcing 
fair employment laws are also charged with preventing employment dis- 
crimination based on age.”® 


Prior Ohio Anti-Discrimination Laws 

The road to the 1959 fair employment law in Ohio was paved not 
only by success of similar laws elsewhere but also by a number of more re- 
stricted anti-bias laws and constitutional provisions in this state dating back 
to 1802. In that year, the state adopted a constitution containing a prohi- 
bition of religious tests for public office.?” Forty-nine years later, it ap- 
proved a constitutional provision barring religious tests for witnesses.”* In 
1884, it followed the trend in the Northern states by adopting a “civil 
rights law,” that is, a law prohibiting discrimination in places of public 





21 Coto. Rev. STAT. ANN. §§ 25-1-1 to -5, 25-2-1 to -5, and 25-3-1 to -6 (Supp. 
1957); Conn. GEN. STAT. §§ 53-35, -36 (1958), as amended by L. 1959, Pub. Acts 
Nos. 111 and 113; Mass. ANN. Laws C. 272, §§ 92A, 98 (Supp. 1958); Ore. Rev. 
STAT. §§ 30.670 -.680 (Supp. 1957); R. I. Gen. Laws ANN. §§ 11-24-1 to -6 (Supp. 
1958); New Jersey, New York and Washington laws cited supra in notes 12, 10 
and 15, respectively. 

22 Mass. ANN. Laws C. 151C, §§ 1-5 (Supp. 1958); Ore. Rev. Stat. §§ 345.240, 
.250 (Supp. 1957) and the New Jersey and Washington statutes cited supra in 
notes 12 and 15, respectively. 


23. N. Y. Epuc. Law § 313. 
24 Mass. ANN. Laws C. 151B, §§ 1-10 (Supp. 1958), amended by L. 1959, C. 


239 and the Connecticut, New Jersey, New York, Rhode Island and Washington 
laws cited supra in notes 21, 12, 10, 21 and 15, respectively. 

25 Colo. H. B. No. 259, approved April 10, 1959, and the Connecticut, Massa- 
chusetts and Oregon laws cited supra in notes 21, 24, and 15, respectively. 

26 Connecticut, Massachusetts, New York, Pennsylvania and Wisconsin fair 
employment laws, cited supra notes 14, 13, 10, 16 and 17, respectively. 

27 Ou10 Const. art. I, § 7. 

28 Tbid. 








574 OHIO STATE LAW JOURNAL [Vol. 20 


accommodation,” enforceable by civil or criminal penalties. In the same 
year, disqualification from jury service because of race or color was for- 
bidden.®” In 1889 and 1893, laws were passed prohibiting discrimination 
between white and colored persons in issuing life insurance policies.*? In 
1915, the legislature forbade discrimination because of religion in civil 
service employment.” Finally, in 1935, discrimination in public works em- 
ployment because of race, creed or color was banned.** 

Mere examination of these constitutional and statutory provisions is 
no guide to how well they have worked. The meagerness of case annota- 
tions in the Code suggests that they have not been vigorously enforced.** 
Studies of laws dealing with places of public accommodation have gen- 
erally come to the conclusion that, as long as they are enforced only by 
prosecutions or suits for civil penalties, they can be and are openly violated 
on a large scale.** Indeed, that is the reason why, as already noted, eight 
states have placed enforcement of these laws under the jurisdiction of their 
administrative enforcement agencies. 

We turn now to a consideration of the specific terms of the new 


Ohio law. 


THe Terms Or Tue Acr 

Section 4112.01 contains conventional definitions of such terms as 
“person,” “labor organization” and “employment agency.”** The defini- 
tion of “employee” in paragraph (C) includes domestic servants, as is cus- 
tomary. The definition of “employer” in paragraph (B) includes the state 
but excludes companies employing less than four or more persons in Ohio. 
Such exemptions for small employers are contained in all but two of the 
fair employment laws.*’ Four is the lowest minimum in any of these stat- 





29 Onto Rev. Cope § 2901.35 (1953). For a description of the laws in the 
various states, see Maslow and Robison, supra note 9, at 405, and authorities there 
cited. 

30 Onto Rev. Cope § 2313.47 (1953). 

31 On10 Rev. Cope §§ 3911.16, 3911.18 (1953). 

32 Onto Rev. Cone § 143.26 (1953). 

33 Onto Rev. Cone § 153.59 (1953). Similar limited, non-administrative, pro- 
hibitions of discrimination have been adopted in many other states. AMERICAN 
JewisH Concress, CHeck List oF STATE ANTI-DISCRIMINATION LAws (1953). 

34. No case annotations appear in the Onto Rev. Cope to §§ 153.59, 2313.47, 
3911.16 or 3911.18. The annotations to § 143.26 deal with aspects unrelated to 
racial discrimination. Sec. 2901.35, the 1884 Civil Rights Law, has been involved 
in 18 reported cases. 

35 Maslow and Robison, supra note 9, at 406, and authorities there cited. 

36 Earlier fair employment laws contain legislative findings concerning the 
existence and consequences of discrimination. These findings are designed to 
establish the reasonableness of the statute under the police power. See, ¢.g., N. Y. 
Exec. Law § 290. No such findings are contained in the Ohio law. Since, as noted 
infra, there is little likelihood of a successful challenge to the constitutionality of 
the law, the omission of these customary provisions is not likely to have any 
effect. 

37 The exceptions are Wisconsin and Alaska. The Wisconsin statute, while 
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utes, The highest, twelve, is found in the Pennsylvania law. 

Section 4112.02 establishes the conduct that constitutes “unlawful 
discriminatory practices.” Paragraph (A) contains a conventional prohibi- 
tion of discrimination by employers in hiring and discharging and in the 
terms or conditions of employment. 

Paragraph (B) applies to employment agencies, barring discrimina- 
tion in referring or classifying applicants. It also bars complying with a dis- 
criminatory order from employers. Only three other states have this latter 
provision, Colorado, Minnesota and Rhode Island. 

Paragraph (C) makes it unlawful for any union to limit or classify 
membership discriminatorily or to discriminate in any way that affects em- 
ployment status. 

Paragraph (D) bars discrimination by employers, unions or joint 
labor management committees in admission to, or employment in, appren- 
tice training programs. This provision is unique to the Ohio law. It is de- 
signed to deal with a problem that has been quite troublesome under other 
fair employment laws. 

Paragraph (E) makes it unlawful for an employer, employment 
agency or union to ask discriminatory questions of applicants, to keep a rec- 
ord of an applicant’s origin, to use discriminatory application forms, to 
publish discriminatory advertisements, to apply a quota system or to use an 
agency that discriminates, Similar provisions dealing with discriminatory 
questions, advertising and records appear in almost all other fair employ- 
ment laws, but the Ohio provision is cast in a detailed form found in only 
three other states, Michigan, Pennsylvania and Rhode Island. This para- 
graph is introduced by the clause, “except where based on a bona fide oc- 
cupational qualification certified in advance by the commission.” This gives 
religious institutions a very limited exemption from the operation of the 
act. Most other fair employment laws give religious non-profit groups a 
complete exemption, thus permitting them not only to favor their own 
communicants but also, if they choose, to discriminate on the basis of race. 
The clause in the Ohio act permits at most preference for a group’s fol- 
lowers and is presumably limited to those jobs in which religious belief or 
knowledge is needed for the work to be done.** 





belonging in the category of administrative enforcement laws, is less detailed than 
such statutes usually are. The Alaska law, originally enacted in 1953 with a ten- 
employee minimum, was amended in 1957 to eliminate this provision. 

38 An absolute exemption for religious and other non-profit organizations 
appears in the fair employment laws of Alaska, California, Massachusetts, New 
Jersey, New Mexico, New York, Oregon, Pennsylvania, Rhode Island and Wis- 
consin. The Colorado and Washington laws have complete exemptions for religi- 
ous non-profit groups only. The Minnesota law gives an exemption to religious 
and fraternal societies as to questions based on religion where religion is a bona 
fide occupational requirement. The Connecticut and Michigan laws, like that of 
Ohio, contain only the “bona fide occupational qualification” clause. It should also 
be noted. that the clause in the Ohio statute is attached only to the paragraph 
dealing with discriminatory questions, advertisements and the like, and not to 
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Paragraph (F) prohibits discriminatory “situations wanted” adver- 
tisements, a provision in effect in two other states, Michigan and Pennsyl- 
vania, 

Paragraph (G) is the customary prohibition of discrimination against 
any person who has participated in proceedings under the act.**. 

Paragraph (H) is the customary prohibition of aiding and abetting 
unfair discriminatory practices by others, 

Section 4112.03 creates the Ohio Civil Rights Commission, consist- 
ing of five members to be appointed by the governor, with the advice and 
consent of the Senate, for overlapping terms of five years. Members are 
to receive a salary of $5,000 a year.*° 


Section 4112.04(A) specifies the duties of the Commission, includ- 
ing such customary items as maintaining offices, adopting rules and regu- 
lations, conducting educational programs and filing annual reports. Para- 
graph (2) of this section directs the appointment of an executive director 
at an annual salary of $12,000. Other staff personnel are to be appointed 
subject to the Civil Service Laws. 

Paragraph (7) of this section directs the Commission to make sur- 
veys of discrimination, and paragraph (8) requires the Commission to sub- 
mit reports on such surveys with its recommendations for legislative or 
other remedial action. Since these provisions are not limited to discrimina- 
tion in employment, they could facilitate gradual enlargement of the Com- 
mission’s jurisdiction, paralleling similar developments in other states al- 
ready described. 

Section 4112.04(B) grants the Commission conventional powers to 
hold hearings, subpoena witnesses, create advisory councils and issue publi- 
cations. Failure to comply with a Commission subpoena constitutes a ccn- 
tempt punishable, on application of the Commission, by the Common 
Pleas Court. 

Section 4112.05 specifies the requirements for proceedings before the 
Commission. Under paragraph (A), the Commission is directed to prevent 





the basic prohibitions, in paragraphs (A), (B) and (C) of discrimination by 
employers, employment agencies and unions. Strictly construed, this would bar 
discrimination by religious institutions in selecting their employees. However, the 
Commission and the courts might well view the clause in paragraph (E) as an 
indication of legislative intent to permit such discrimination. 

39 This can be traced back to a similar provision in the 1935 National Labor 
Relations Act, 29 U.S.C. 158(a) (4). 

49In this respect, Ohio follows a middle ground. Of the other states, four 
provide no payment to their commissioners except for expenses (Colorado, Con- 
necticut, Minnesota and New Mexico); four pay the commissioners per diem 
ranging from fifteen to fifty dollars (California, Michigan, Pennsylvania and 
Washington) ; two, like Ohio, pay low salaries, implying that the commissioners 
are not expected to work full time (Massachusetts and Rhode Island), and only 
one, New York, pays full-scale salaries. The other four states entrust enforcement 
to existing agencies, such as the Department of Labor (Alaska, New Jersey, 
Oregon and Wisconsin). 
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unlawful discriminatory practices provided that it must use “informal 
methods of persuasion and conciliation” before instituting a “formal 
hearing.” 

Under paragraph (B), proceedings are started when any person 
charges that an unlawful practice has occurred or when the Commission, 
on its own initiative, starts an investigation. The power to initiate proceed- 
ings is specifically given to seven other commissions, and impliedly to two 
others.‘ Moreover, by providing for the filing of a complaint by any 
“person” the statute omits the common requirement that actions can be 
started only by the “aggrieved” individual. No other state has so broad a 
provision.*” It will make it possible for interested civic groups to initiate 
enforcement proceedings in areas where the nature of the discrimination 
practice tends to inhibit the filing of complaints. This may happen where 
the job in question requires lengthy training and the discriminatory prac- 
tice discourages minority group individuals from qualifying themselves as 
“persons aggrieved,” 

After a charge is filed, the Commission investigates and, if it finds 
it probable that unlawful practices have occurred, it seeks to eliminate 
them by informal methods, Where these methods fail, the Commission 
issues a formal complaint with a notice of hearing to be held before the 
Commission, a commissioner or a hearing examiner, These provisions are 
somewhat more carefully spelled out than in most of the earlier fair em- 
ployment laws but contain no marked departures. The same may be said 
of the provisions in paragraph (C), dealing with amendments to the com- 
plaint and the answer, paragraph (D) dealing with intervention and para- 
graph (F) which empowers the Commission to take additional testimony. 

Paragraph (E) frees the Commission from the common law rules 
of evidence, a provision contained in eight other laws.** It also expressly 
allows the use of statistical evidence to prove discrimination, a provision 


contained in only one other law.** 





41 The power to initiate complaints is given to the commissions in Colorado, 
Connecticut, Massachusetts, Minnesota, Pennsylvania, Rhode Island and Wash- 
ington. It appears to be given to the commissions in California and Wisconsin. It 
is withheld in Alabama, Michigan, New Jersey, New Mexico, New York and 
Oregon. A number of statutes also empower such officials as the Attorney Gen- 
eral to file complaints. 

42 Most of the statutes provide that complaints may be filed by a person “ag- 
grieved” by an unlawful practice. The Michigan statute is unclear on this, pro- 
viding at one point that complaints may be filed by “aggrieved” persons and, at 
another, that charges may be made by any “individual.” The Rhode Island statute 
specifically permits civil rights organizations to file complaints. The Ohio pro- 
vision, patterned on the corresponding provision of the 1935 National Labor 
Relations Act, supra note 39 (now 29 U.S.C. § 160 (b) (1956)), eliminates all 
question about the standing of the individual, organization or other body at- 
tempting to set the Commission’s procedures in motion. 

43 Colorado, Massachusetts, Minnesota, New Jersey, New Mexico, New York, 
Pennsylvania and Rhode Island. 

44 Rhode Island. 
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Under paragraph (G), if the Commission finds that the “respond- 
ent” (the term applied to the employer, employment agency, union or 
other agency charged with unlawful practices) has violated the Act, it 
issues findings of fact and an order requiring the respondent to cease and 
desist from its practices and to take such affirmative action, including re- 
instatement with back pay, as the Commission finds will effectuate the pur- 
poses of the Act. Under paragraph (H), the Commission is required to 
issue findings of fact and a formal dismissal of the complaint if it does not 
uphold the charges. 


Section 4112.06 deals with court review and enforcement of Com- 
mission orders. Under paragraph (A), any party to a proceeding, includ- 
ing the Commission, may seek judicial review in the Common Pleas Court. 
There is an express provision permitting review of a refusal by the Com- 
mission to issue a complaint. Such provisions are contained in three other 
laws.*® They are designed to meet a problem that has arisen under earlier 
laws when a commission, or a single commissioner, decides on the basis of 
the informal investigation that there is no probable cause to believe that 
an unlawful practice has occurred and therefore dismisses the complaint 
without holding a formal hearing. Unless some form of judicial review 
of such a ruling is provided, the decision becomes final even if it is based 
on the commission’s interpretation of the law. While an administrative 
agency should be given wide latitude in deciding whether to proceed with 
a case, the review provided in the Ohio law seems desirable. It permits at 
least limited judicial review of complaint dismissals to correct legal errors 
and also to prevent arbitrary action.*® 

Under paragraph (B), the court reviews the case and may issue an 
order enforcing, modifying, or setting aside the Commission’s order. 

Paragraph (C) has the customary administrative law provision that 
objections not urged before the Commission shall not be considered by the 
court except in extraordinary circumstances. 

Under paragraph (D), the court may grant a request for the admis- 
sion of additional evidence that could not reasonably have been produced 
before the Commission, While other fair employment laws as well as 
other administrative statutes usually provide that the court shall direct that 
such additional evidence be heard by the administrative agency, the Ohio 
statute requires the court to hear it itself. Furthermore, under paragraph 
(E), the court passes on the Commission’s order on the basis of the record, 





45 Michigan, New Mexico and Rhode Island. 

46 Of the twelve other statutes, two appear to show a legislative intent to 
allow judicial review only of orders issued after hearings (Alaska and Wash- 
ington) and one is unclear (Colorado). In the remaining states, in which the 
statute is silent on this point, general statutes or judicial principles may permit 
another form of judicial review. Thus, such review has been permitted in New 
York under Article 78 of the Civil Practice Act. Jeanpierre v. Arbury, 4 N.Y. 
2d 238, 149 N.E. 2d 882 (1958). 
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including the additional evidence. This is a departure not only from con- 
ventional practice but also from the theory underlying administrative stat- 
utes. Where the court concludes that additional evidence should be con- 
sidered, the concept of administrative expertese suggests that it should be 
considered and the order reconsidered by the agency rather than the court. 
However, such requests are rarely made and more rarely granted so that 
this departure is not likely to be widely tested. 

Paragraph (E) also contains the conventional provision that the find- 
ings of fact of the Commission shall be conclusive “if supported by sub- 
stantial evidence.” 

Paragraph (F) gives the court exclusive jurisdiction subject to ap- 
pellate review and provides that “violation of the court’s order shall be 
punishable as contempt.” 

Paragraph (G) dispenses with the necessity of printing a transcript 
of the record. 

Paragraph (H) provides that if no proceeding to obtain judicial re- 
view is instituted within 30 days from service of the Commission’s order, 
the Commission may obtain an enforcement decree from the court upon 
showing that the respondent is subject to the jurisdiction of the Commis- 
sion and the court. This provision is found in four other statutes.*’ 

Section 4112.07 requires all persons subject to the Act to post notices 
approved by the Commission setting forth excerpts of the Act and other 
relevant information. 

Section 4112.08 requires liberal construction of the Act and further 
provides that it shall not be deemed to repeal any pre-existing law dealing 
with discrimination. 

Section 4112.99 provides that whoever violates the notice-posting pro- 
vision of Section 4112.07 shall be fined $100 to $500. This is the only 


criminal provision in the statute. 


IMPLEMENTATION 


One fairly safe prediction, based on experience in other states, is 
that the new fair employment law will not keep many lawyers busy. A 
striking feature of these laws, in sharp contrast with the labor laws on 
which they were modelled, is that they do not generate litigation, Figures 
supplied by agencies in operation prior to this year show that the combined 
latest annual case load in twelve states came to only 2,333 complaints.** 
In very few of these cases was the complaintant represented by an at- 
torney. 

Even more striking is the fact that, since enactment of the first laws 








47 Colorado, Michigan, New Mexico and Rhode Island. 

48 Information supplied to the author. This figure includes cases involving 
discrimination in education, public accommodations and publicly assisted housing, 
as well as employment. 
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in 1945, no more than at most two dozen cases have reached the stage of 
a formal hearing, all the rest having been settled at the informal concilia- 
tion stage.*® Less than a dozen cases have reached the courts.” 

This does not mean that no difficult questions of interpretation 
have arisen. ‘The annual reports of the various commissions reveal 
the knotty problems they have struggled with and the principles they have 
established. Since there have been few formal decisions, these reports pro- 
vide the principal source of case law authority. Generally, the commissions 
have tended to follow their own precedents, adhering to prior rulings ex- 
cept where moved to review them for the same reasons that courts oc- 
casionally reverse themselves. On many of the problems that the new Ohio 
Commission will face, it will be able to draw on the experience of its older, 
sister agencies.” 

Is the new fair employment law constitutional? Strangely enough, 
there is no square authority on this question. None of the existing laws 
has been put to the test. As already noted, the few cases involving these 
laws that have reached the courts have not raised the issue of constitution- 
ality. The most one can say is that the reviewing courts have assumed 
that the laws are valid. 

Nevertheless, the 1945 decision of the United States Supreme Court 
in Railway Mail Ass’n v. Corsi” affords a solid basis for assuming 
that these laws are safe against constitutional attack. The Court there re- 
jected a specific challenge to the constitutionality of a New York statute 
prohibiting discrimination by unions.”* It was claimed by an association of 
railway workers that the law was a denial of due process in that it inter- 
fered with the union’s right to select its own members and further that 





49 For example, the New York State Commission has held only five formal 
hearings since its establishment in 1945. 

50 The annotations under the various statutes reveal only five cases, all in 
Connecticut and New York. These are International Bhd. of Elec. Workers’, 
Local 35 v. Comnmnission on Civil Rights, 140 Conn. 537, 102 A. 2d 291 (1953) 
(upholding on the facts a finding of discrimination by a union and passing on 
various procedural questions); Draper v. Clark Dairy, 17 Conn. Sup. 93 (1950) 
(similar decision as to employer) ; Holland v. Edwards, 307 N.Y. 38, 119 N.E.2d 
581 (1954) (finding against employment agency upheld on facts and various 
procedural matters considered) ; Jeanpierre v. Arbury, supra note 46 (holding that 
dismissal of complaint is reviewable in court but that dismissal here was not 
arbitrary) ; Ross v. Arbury, 206 Misc. 74, 133 N.Y.S.2d 62 (1954), aff'd 285 App. 
Div. 886, 139 N.Y.S.2d 245 (1955) (uphoiding notice posting requirement). The 
author is informed that three other cases have reached the courts in New York 
in which the decisions were not officially reported. An additional case not yet 
reported officially is American Jewish Congress v. Carter, 142 N.Y.L.J. (N.Y. 
Sup. Ct.) 3, col. 8, (1959) (reversing dismissal of a complaint by the Commission). 

51 The various state and municipal anti-discrimination agencies have formed 
the Conference of Commissions Against Discrimination which meets once a year 
to exchange information on common problems. 

52 326 U.S. 89 (1954). 

53 N.Y. Civil Rights Law § 43. 
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it abridged the association’s property rights and liberty of contract. The 
court said: 


We have here a prohibition of discrimination in membership or 

union services on account of race, creed or color. A judicial 

determination that such legislation violated the Fourteenth 

Amendment would be a distortion of the policy manifested in 

that amendment which was adopted to prevent state legislation 

designed to perpetuate discrimination on the basis of race or 

color. We see no constitutional basis for the contention that a 

state cannot protect workers from exclusion solely on the basis 

of race, color or creed by an organization, functioning under 

the protection of the state, which holds itself out to represent 

the general business needs of employees.™ 

Even before this case was decided, the courts had had an opportunity 
to pass on the laws enacted in many states prohibiting discrimination in 
places of public accommodation. In at least eleven states these laws have 
been upheld.® In 1953, a case reached the United States Supreme Court 
under a similar law in the District of Columbia.°® While the question of 
constitutionality was not raised, the Court commented: 

And certainly so far as the Federal Constitution is concerned 

there is no doubt that legislation which prohibits discrimina- 

tion on the basis of race in the use of facilities serving a public 

function is within the police power of the states,"” 

It is not surprising to find that writers on the subject generally agree 
that fair employment legislation is constitutional.”® 


In endeavoring to obtain compliance with the restraints placed upon 








54 326 U.S. at 93-94. 

55 Jones v. Kehrlein, 49 Cal. App. 646, 194 Pac. 55 (1920); Darius v. Apos- 
tolos, 68 Colo. 323, 190 Pac. 510 (1919); Baylies v. Curry, 128 Ill. 287, 21 N.E. 
595 (1889); Picket v. Kuchan, 323 Ill. 138, 153 N.E. 667 (1926); Fruchey v. 
Eagleson, 15 Ind. App. 88, 43 N.E. 146 (1895); Brown v. J. H. Bell Co., 146 Iowa 
89, 123 N.W. 231, 124 N.W. 901 (1909); DeCuir v. Benson, 27 La. Ann. 1 (1875), 
rev'd on other grounds, 95 U.S. 487 (1878); Ferguson v. Gies, 82 Mich. 358, 46 
N.W. 718 (1890); Rhone v. Loomis, 74 Minn. 200 (1898); Nebraska Messenger 
v. State, 25 Neb. 674, 41 N.W. 638 (1889); People v. King, 110 N.Y. 418 (1888) ; 
Commission v. George, 61 Pa. Super. Ct. 412 (1915). 

56 District of Columbia v. John R. Thompson Co., 346 U.S. 100 (1953). 

57 346 U.S. at 109. The Supreme Court had earlier assumed the constitution- 
ality of such a statute in Bob Lo Excursion Co. v. Michigan, 333 U.S. 28 (1948), 
where it affirmed a conviction under the Michigan Civil Rights Act. In Christie 
v. 46th Street Theatre Corp. 265 App. Div. 255, aff'd 292 N.Y. 520, 643 (1943), 
cert. denied, 323 U.S. 710 (1944), the court refused to disturb a New York deci- 
sion upholding the constitutionality of the Civil Rights Law § 40-b, on the au- 
thority of People v. King, supra note 55. 

58 Waite, Constitutionality of the Propsed Minnesota Fair Employment Prac- 
tices Act, 32 Minn. L. Rev. 349 (1948); The New York State Commission Against 
Discrimination: A New Technique for an Old Problem, 56 Yate L.J. 837, 846-8 
(1947); 14 U. Pitt. L. Rev., supra note 20, at 609-11; Pennsylvania Fair Em- 
ployment Practice Act., 17 U. Pir. L. Rev. 438, 442-4 (1956). 
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industry by this new law, the Commission will not be able to rely entirely 
on the processing f complaints. In fact, it is plain that one cannot ex- 
pect complaints to be filed against every employer who discriminates. Un- 
less there is a broad movement among employers toward compliance with 
the law, merely because it is the law, discrimination will continue to be 
widespread for a long time. 

The extent to which such a movement has occurred in the older 
FEPC states is not really known. Charges that job bias continues in spe- 
cific industries are frequently aired in the press, while areas of voluntary 
compliance are likely to go unnoticed. Perhaps the fact that minority 
groups continue to seek fair employment legislation is sufficient proof that 
they are satisfied that it can and does result in substantial concrete im- 
provement in their lot. 

The Ohio law, like most of its predecessors, gives the Commission 
a broad mandate to engage in educational campaigns and to work with 
local and state-wide advisory councils both to promote compliance by em- 
ployers and to encourage minority group workers to make use of the new 
opportunities that the law is designed to create. But changing patterns of 
conduct by generalized educational campaigns is slow work. There is rea- 
son to believe that expeditious processing of a few complaints, culminating 
in placing non-white workers in jobs they had been refused, accomplishes 
more education than volumes of leaflets, advertisements and radio scripts. 
Educational campaigns tend to blur the essential fact that the legislature 
has made employment discrimination illegal. 

There is a widely held view among civil rights groups that the vari- 
ous state commissions have tended to be too cautious up to now in han- 
dling cases, that they have avoided proper publicity, that they have been 
too ready to accept employer excuses and, most of all, that they have lacked 
a sense of the importance of disposing of cases promptly, The almost com- 
plete lack of employer criticism of the commissions tends to prove that 
these complaints are valid. Industry is being nudged toward the light just 
a little too gently. It will be interesting to see whether the new Ohio Com- 
mission introduces a new note into the picture. 





59 On the operation of the state commissions, see BERGER, EQUALITY BY STAT- 
UTE, 109-169 (1952); Carter, Practical Considerations of Anti-Discrimination 
Legislation—Experience under the New York Law against Discriminaion, 40 
CorNELL L. Q. 40 (1954); Note, The Operation of State Fair Employment Prac- 
tices Commissions, 68 Harv. L. Rev. 685 (1955); An American Legal Dilemma— 
Proof of Discrimination, 17 U. Cut. L. Rev. 107 (1949); 56 YALE L.J., supra note 
58; The Fair Employment Practices Act—Oregon, 32 Ore. L. Rev. 177 (1953). 








SUPPLEMENTAL UNEMPLOYMENT BENEFITS 


Epwin R. TEepie* 


The Ohio Legislature, in its most recent session, passed not one, but 
two bills relating to supplemental unemployment benefits. 

The basic act! amends Section 4141.35 to the Revised Code, 
which includes a provision for the cancellation of waiting period and the 
repayment of benefits under certain circumstances, so as to provide that 
no order cancelling a waiting period or requiring the repayment or with- 
holding of benefits shall hereafter be made, nor shall such cancellation, 
repayment or withholding hereafter be required, by the administrator 
solely because private unemployment benefits have been or will be paid 
with respect to weeks prior to the effective date of the amendment, under 
arrangements or plans described in Section 4141.36. The same act amends 
Section 4141.36 to read as follows: 


Sec. 4141.36. No agreement by an employee to pay any por- 
tion of the contribution or other payment required to be made 
by his employer under sections 4141.01 to 4141.46, inclusive, 
of the Revised Code, is valid. No employer shall make a de- 
duction for such purposes from the remuneration or salary of 
any individual in his employ. Such sections do not affect the 
validity of private voluntary arrangements or plans by which 
employees individually or *** collectively agree to make *** 
payments for the purpose of securing private unemployment 
benefits in addition to *** the benefits provided by sections 
4141.01 to 4141.46, inclusive, of the Revised Code ***, or the 
validity of private arrangements or plans under which em- 
ployers make payments for such purpose, Private unemploy- 
ment benefits paid under such arrangements or plans shall not 
be construed to be compensation for personal services under 
Sections 4141.01 to 4141.46, inclusive, of the Revised Code 
and benefits otherwise payable under such sections shall not 
be denied or reduced because of the receipt of private unemploy- 
ment benefits under such arrangements or plans. The provisions 
in sections 4141.35 and 4141.36 of the Revised Code pertain- 
ing to private arrangements or plans under which employers 
or employees contribute for the purpose of providing private 
unemployment benefits in addition to the benefits provided by 
sections 4141.01 to 4141.46, inclusive, of the Revised Code, 
shall apply to all applications and proceedings, including those 
now pending or hereafter instituted. 

* Member of the Ohio Bar, editor-in-chief, Ohio State Law Journal, 1935-36. 


1 Amended Senate Bill No. 53, passed and approved on March 19, 1959, 
filed with the Secretary of State on March 20, and effective June 19, 1959. 
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The second enactment® was passed as a temporary, emergency meas- 
ure to permit the payment of supplemental unemployment benefits for 
weeks already accumulated, without having to wait for the June 19th ef- 
fective date of the basic amendment. This act authorized and directed 
the Administrator of the Bureau of Unemployment Compensation: 

(a) To recognize the validity of voluntary arrangements or 

plans by which employees and employers, individually or collec- 

tively, agree or have agreed that certain sums of money be paid 

into a trust fund for the purpose of securing private unemploy- 

ment benefits in addition to the benefits provided in sections 

4141.01 to 4141.46, inclusive, of the Revised Code; 

(b) Notwithstanding the provisions of sections 4141.35 of the 

Revised Code requiring cancellation of waiting periods and re- 

payment of withholding of benefits, to pay unemployment 

benefits in accordance with the provisions of sections 4141.01 

to 4141.46, inclusive, of the Revised Code, without deduc- 

tion of the amount of the additional private unemployment 

benefits described in section (1) (a) of this act whether the 

payment of such private unemployment benefits is made weekly 

or at other intervals and regardless of how such payment is 

computed or of the period with respect to which such payment 

is made and not to order cancellation of waiting periods or re- 

payment of unemployment benefits heretofore allowed or paid 

because an applicant hereafter receives such additional private 
unemployment benefits. 

Thus, for the first time in Ohio, supplemental unemployment bene- 
fits became available to unemployed workmen without resulting in the 
complete cancellation of, or a deduction from, the benefits due under the 
Ohio Unemployment Compensation Act. A large number of workers, 
undoubtedly in the thousands, in such industries as steel, rubber and auto 
manufacturing, were directly affected, and a review of the legal problem 
which gave rise to these enactments should be of interest. This new 
phenomenon, combining private contractual payments with state benefits, 
is national in scope and may have even greater significance in the future. 
It is similar in effect to some of the private pension plans dovetailed with 
federal retirement benefits under the Social Security Act. 

Until the enactment of these amendments, Ohio was one of a very 
few states which had failed to permit the concurrent payment of state 
unemployment insurance and private unemployment benefits of the type 





2 Amended Substitute House Hill 820, passed May 5, 1959, approved May 
7, 1959, and filed in the office of the Secretary of State on the same date. By 
virtue of its emergency clause, this bill became effective on May 7, 1959. Because 
of its temporary nature, to be in force and effect only until June 18, 1959, pursuant 
to the express terms of Section 2, the act was not assigned a Code sectional 
number. 
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adopted by most of the Ohio employers having supplemental payment 
plans.® 

The subject of supplemental unemployment benefits is not new on 
the Ohio scene, and an understanding of the history and significance of 
the present plans is necessary to an appreciation of the interest in them.* 

Actually, supplemental unemployment plans grew out of, and are 
similar to, the guaranteed annual wage plans which have been adopted by 
some industries. A guaranteed annual wage plan is one under which the 
employer agrees to furnish either employment or wages during a specified 
number of weeks during the year for all, or a defined group, of his 
workers.” Most guaranteed annual wage plans are administered entirely 
by the employer and are financed on a pay-as-you-go basis. The sup- 
plemental unemployment benefit plan, on the other hand, is not a guar- 
antee of employment or earnings; it is rather a supplement to payments 
due under the state unemployment insurance laws during periods of un- 
employment. In most instances, supplemental unemployment benefit agree- 
ments involve employer financed trust funds administered by an inde- 
pendent board, from which the benefits are paid. 

One of the first guaranteed annual wage plans in this country was 
put into operation in 1894 under the joint sponsorship of the National 
Wallpaper Company and the Machine Printers and Color Mixers Union, 








3 Forty-three states have now taken action of one kind or another permitting 
supplementation of state unemployment benefit payments by private payments 
under supplemental unemployment benefit plans of the so-called Ford type. Prior 
to 1959, only four states had prohibited such supplementation,—Indiana, North 
Carolina, Ohio and Virginia. Indiana, like Ohio, enacted legislation early in 
1959 specifically permitting such supplementation. In Indiana’s case, the 1959 
amendment replaced a prior amendment specifically prohibiting supplementation. 
Bureau of Employment Security (Department of Labor) [Hereinafter referred to 
as BES] Bulletin No. U-172, Supplemental Unemployment Benefit Plans and 
Unemployment Insurance, 11 (1957). 

Much of the historical and factual material in this article has been obtained 
from this source. The bulletin outlines many of the interesting details of these 
plans, including useful tables and charts. An addendum is attached to Unem- 
ployment Insurance Program Letter No. 541, dated October 13, 1959, which 
brings the factual material down to date. The bulletin was prepared primarily 
for the benefit of state employment security agencies, but additional copies may 
still be available at the Bureau’s central office in Washington, D. C. The original 
bulletin also contains an appendix listing the large number of selected readings 
on guaranteed employment and supplemental unemployment benefit plans. See, 
also, 1 C. C. H. Unemp. Ins. Rep., Fep. § 2300 (1959). 


4 Bills on this subject were introduced in the Ohio legislature in 1955 and 
1957, but failed to pass. A provision specifically permitting supplementation of 
state unemployment benefits was also included, along with other amendments 
to the Unemployment Compensation Act, in the referendum proposal which was 
submitted and defeated at the polls in November, 1955. 

5For employees working at an hourly rate, the guaranteed “wage” is 
figured on the basis of the hourly rate at straight time. 
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and similar plans were adopted by Proctor and Gamble in 1923, Hormel 
in 1931, and Nunn-Busch in 1935.° 

Unemployment insurance legislation, both state and federal, and the 
federal Fair Labor Standards Act, have recognized the existence of guar- 
anteed annual wage arrangements and have made specific provision for 
special treatment wherever these plans exist. The original Wisconsin Un- 
employment Insurance Law contained a provision which released em- 
ployers who guaranteed at least thirty-six hours of work per week for a 
period of not less than forty-two weeks out of the year, from the re- 
quirement of setting up reserve accounts in the state unemployment fund. 
The unemployment insurance titles of the Social Security Act and the 
Internal Revenue Code provide for the approval of state unemployment 
insurance laws which grant lower rates to employers who have agreed to 
maintain guaranteed employment accounts under which all employees will 
receive not less than thirty hours of pay for forty weeks in the year, with 
one hour a week deducted for each added week guaranteed. Many states 
disregard this provision, but some, including Wisconsin, California, Florida, 
Idaho, Indiana, Minnesota and Oregon, did take advantage of the federal 
alternative and included similar provisions in their state unemployment in- 
surance laws. The federal Fair Labor Standards Act exempts employers 
from its overtime pay provisions if they are operating under a union agree- 
ment guaranteeing employment on an annual or semi-annual basis, pro- 
vided certain minimum standards are met. 

Despite the concessions made for these plans in this legislation, sub- 
stantial additional interest has not been apparent. The Latimer report’ 
indicates that in 1947 there were approximately 196 guaranteed annual 
wage plans in existence. The plans concerning which information could 
be obtained, 188 in number, covered roughly 61,000 workers. It is re- 
ported that a few new plans of this type have been initiated since 1947, 
and some of those previously in existence have been discontinued, but it is 
estimated that not more than 80,000 workers are covered by plans of this 
type at the present time.® As a result, neither the state employment security 
agencies nor the Wage and Hour Division of the Department of Labor 
have had very much experience with guaranteed employment plans. 

Insofar as state unemployment benefits are concerned, in the few 
instances in which the question of concurrent guaranteed annual wage 
payments and state unemployment benefits has arisen, it has been held 
that the latter were not payable; usually on the basis that the claimant 
was not unemployed in the defined sense during weeks with respect to 


6 BES Bulletin No. U-172, 1. 

7Murray W. Latimer, Research Director, Office of War Mobilization and 
Reconversion, GUARANTEED WAGES—REPORT TO THE PRESIDENT BY THE ADVISORY 
Boarp (1947). 

8 BES Bulletin No. U-172, 2. For an explanation of this, see Eberling, GAW 
and Unemployment Compensation, 8 Vanv. L. REv., 458, 460-61 (1955). 
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which payments under a guaranteed annual wage plan were made.® 

The idea of supplemental unemployment benefits arose as a com- 
promise with demands for the guaranteed annual wage. As early as 1943, 
the United Steel Workers of America began to negotiate for a guaranteed 
annual wage plan as a part of the provisions sought in their new collective 
bargaining agreement with the steel companies. This demand, along with 
the others, was submitted in 1944 to the National War Labor Board. 
A panel was appointed to study the proposals and to hear arguments pro 
and con, and after receiving the panel’s report, the Board declined to 
grant the request for a guaranteed annual wage plan. In December of 
that year, however, the Board did recommend the appointment of a special 
commission to make a study of guaranteed annual wages, which resulted 
in the Latimer Report, previously referred to. The Union’s efforts to 
win a guaranteed annual wage plan continued after World War II, at 
which point other large unions joined the campaign, particularly the Auto 
Workers and the Electrical Workers. 

In 1954, the subject of a guaranteed annual wage became a primary 
issue between the UAW and the large auto manufacturers. In April of 
that year, the UAW prepared and released a description of the guaranteed 
employment plan which would be sought at the bargaining table when the 
subject of a new contract came up.’ Negotiations between the UAW 
and the Ford Motor Company began in earnest in May, 1955, and from 
these negotiations arose the first supplemental unemployment benefit agree- 
ment, often referred to as the Ford SUB Plan. 

The Ford plan for supplemental payments is administered by an in- 





®BES Bulletin No. U-172, 2. Accord. Tweten V. U.C.C., (Ore. Cir Ct., 
1955), cited in 1 CCH Unemp. Ins. Rep., Feo. § 2300, p. 2421 (1959). 

10The UAW’s proposal was that all workers would be guaranteed forty 
hours a week. The employer’s liability for guaranteed payments to any worker 
for any week was to be reduced, however, by an amount equal to the basic state 
unemployment compensation benefit which the worker became entitled to receive 
for that week. Unless otherwise directed by the employer, a worker laid off for 
a full week was to be required to register with the state employment service 
and accept suitable employment. The standards of suitability were to be specified 
by the agreement, without regard to the standards contained in the state unem- 
ployment compensation laws, if any, in order to protect workers against pressure 
to accept jobs paying sub-standard wages or having sub-standard working con- 
ditions (a function which the state standards were originally designed to fulfill). 
The plan was to be administered, according to the proposal, by a beard of admin- 
istrators who would be empowered to interpret the terms of the guarantee pro- 
visions and to decide al) questions involving eligibility for payments thereunder, 
including the amount and duration of payments due any worker, whether the 
work offered was suitable, etc. Preparing a Guaranteed Employment Plan That 
Fits UAW Members Like a Glove—UAW, Detroit, Michigan (1954). 

In this connection, it is interesting to note that the Latimer Report, supra 
note 7, suggested the integration of wage guarantees with the unemployment 
insurance program. Many other GAW proposals in the early ’50s actually fol- 
lowed this pattern, which was a distinct departure from the earlier plans of this 
type. Eberling, supra note 8, at 464-65. 
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dependent board of trustees composed of company and union representa- 
tives, and an impartial chairman, The company contributes to a trust 
fund five cents per hour for each hourly paid worker. The contributions 
may be discontinued whenever the fund reaches fifty million dollars. The 
benefit payments are made from this trust fund. Workers are eligible 
only if they are laid off, having no vested interest in the fund. If a worker 
never becomes unemployed, leaves his work voluntarily, or is discharged 
for misconduct, he is not eligible for the benefits provided. The maximum 
duration of benefits under this plan is twenty-six weeks in any one year, 
and the maximum weekly benefit is $25.00. By its terms, the Ford plan is 
directly integrated with state unemployment insurance laws, as well as 
contingent in the first instance upon rulings favorable to the plan by In- 
ternal Revenue and the Wage and Hour Division.” 

The great majority of other existing supplemental unemployment 
benefit plans follow the basic pattern set by the Ford plan. Plans of this 
type have been established by General Motors, Chrysler and American 
Motors, as well as by the major producers in the steel industry,’ rubber, 
18 and American and Continental Can Companies. Although the details 
of these plans vary somewhat,"* they have the same tie-in with the state 
unemployment insurance laws, 





11 See, pamphlet published by the Ford Motor Company, Dearborn, Michigan, 
The Ford Supplemental Unemployment Benefit Plan (1955). 

As explained in this pamphlet: “Integration with state unemployment com- 
pensation systems is an essential condition to the effectiveness of the Ford Supple- 
mental Unemployment Benefit Plan. Before the benefit payments can start, rulings 
must be obtained in states in which the company has 2/3 of its hourly working 
force that simultaneous payment of a Plan benefit shall not reduce or eliminate 
the state unemployment benefit for the same week.” In an effort to provide an 
answer for any unfavorable rulings which might be obtained, an alternate pay- 
ment plan was provided under which a laid off worker would draw unemploy- 
ment insurance for two or three weeks, then collect a cumulative lump-sum 
payment for those weeks under the private plan, it being expected that the only 
loss in state payments would be for the weeks in which the private lump-sum 
payment was received. As it happened, however, favorable rulings were obtained 
from the required number of states prior to the June 1, 1956, date on which the 
supplemental payments were to commence. In addition, it was explained that 
the plan would not go into effect until the company had received favorable 
rulings recognizing, (1) that the company’s contributions to the trust fund would 
be deductible expenses for income tax purposes, and (2) that such contributions 
would be excluded in computations under the Fair Labor Standards Act. These 
rulings were also obtained from the two agencies involved. 

12 United States Steel, Bethlehem, Republic, and 9 other steel companies. 

13 Goodyear, Firestone, Goodrich, and U.S. Rubber. 

14 The American Can and steel company plans, for instance, provide for 
maximum duration of fifty-two weeks, twice as long as the Ford plan. The 
maximum weekly benefit is the same under these two plans for the first twenty- 
six weeks, but thereafter is increased to $46.80 in the case of American Can, and 
$47.50 for U.S. Steel; both plans providing for additional allowances of $2.00 
per dependent up to a maximum of four dependents. The rubber company plans 
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The plans adopted by Pittsburgh Glass and Libby-Owens-Ford, 
sometimes referred to as the Income Security plans, are basically different 
in that an independent account is established within the trust fund for each 
worker. The worker in effect acquires a vested interest in his own ac- 
count since he may collect the weekly benefit whether he is out of work 
because of a lay-off by the company or illness. If he quits or dies, the bal- 
ance of his account is payable to him or his survivors. Under these plans, 
there is no integration with the state unemployment insurance laws. Like 
the Ford plan, however, these plans are administered by an independent 
board of trustees, and are fundamentally designed to supplement state un- 
employment payments.’° 

The interest of the Unions in supplemental benefits during periods 
of unemployment undoubtedly arose as a direct result of their inability to 
obtain more liberal provisions in the state unemployment insurance laws 
through legislative amendment.’® One of the clearest demonstrations of 
this is the provision for a total combined weekly benefit, which includes 
payments under the applicable state law. Under the auto, steel, and rub- 
ber company plans, the maximum total combined benefit is not to exceed 
sixty-five per cent of the worker’s after-tax, straight-time weekly wage. 
This, of course, is substantially above the maximum provided under most 
state laws at the present time, but approximately equal to the maximum 
recommended more than ten years ago. 

Legal rulings on SUB show an interesting pattern. Of the states 
ruling on the income security type of plan, it was uniformly held, shortly 
after the adoption of the plan by the glass companies, that payments con- 
current with weekly benefits under the state unemployment insurance laws 





are administered by the company in each case, instead of an independent 
board of trustees. BES Bulletin No. U-172, table 1. 

15 Seven Hawaiian pineapple companies have adopted a plan which covers 
workers affected by a permanent reduction in force by providing private weekly 
benefit payments in the event that unemployment compensation is not payable 
under the Hawaiian Employment Security Law (for reasons of non-coverage). 
This plan is more like a severance pay provision, there being no provision for 
a trust fund to finance the payments. The east coast shipping operators also 
have a plan which provides that a seaman is to receive $15.00 per week for 
weeks with respect to which he also receives state unemployment insurance 
payments; but if he is not entitled to such state benefits, he will receive $30.00 
per week under the plan. Maximum yearly benefits are limited to $180.00 per 
seaman. BES Bulletin No. U-172, 8. 

16 See, Eberling, supra note 8, at 466. Time and again, bills were intro- 
duced, with strong labor backing, to liberalize the state laws both with respect 
to maximum duration and maximum benefit amounts, as well as less stringent 
disqualification provisions. These efforts met with determined opposition from 
various sources, and more often than not experienced little or no success. Even 
today, the great majority of state laws have failed to come up to the minimum 
recommendations of the agency entrusted with the administration of the federal 
aspects of the unemployment insurance program. 
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were permitted.’’ The reasoning in support of this position seemed to be 
that the contributions by the employer amounted to wages when paid into 
the worker’s account, and therefore were not wages when paid out of the 
account as benefits to the recipient during a subsequent week of unem- 
ployment.’* 

Of the forty-five states which had ruled on the Ford type plan by 
February, 1958, forty-one decided that supplementation was permissible 
without cancellation of, or deduction from, the benefits provided under the 
state unemployment insurance acts.’® Of the four states which adopted a 
contrary view, North Carolina and Ohio did so by agency rulings, and 
Indiana and Virginia took specific legislative action.”° 

The Administrator of the Ohio Bureau of Unemployment Compen- 
sation, in support of his ruling, reasoned that the payments under the Ford 
plan were “compensation for personal service” and amounted to wages 
within the meaning of the applicable definitions of the Ohio Act. It was 
therefore held that a claimant’s benefits under Ohio law would have to be 
reduced by the amount of any supplemental benefit payments. The ruling 
relied heavily upon the decision of the United States Supreme Court in the 
Nierotko case,” and upon the circumstance that in June, 1955, the Ohio 
Senate, by a vote of twenty-one to twelve, had defeated a bill which 
would have amended the Ohio Unemployment Compensation Act so as 
to specifically authorize supplementation, and in November of the same 
year a referendum, which included an express amendment permitting sup- 
plementation along with other amendments to the Act, was defeated by 
the electorate. In contrast, the rulings in most of the other states held 
that the supplemental unemployment benefit under the Ford plan was 
neither wages, remuneration, nor earnings, and that no work or service 





17 Rulings to this effect were obtained from the Attorney General in Cali- 
fornia, Michigan, Oklahoma, and West Virginia; favorable agency rulings were 
issued in Arkansas and Ohio; and Legislative approval was obtained in 
Indiana in 1957. BES Bulletin No. U-172, table 4. 

18 BES Bulletin No. U-172, 19. This position appears inconsistent with the 
ruling of the Internal Revenue Service that benefits paid to recipients under the 
income security type of plan amount to wages for FICA and income tax with- 
holding purposes. ZI/d., table 2. 

19In twenty-eight of the states, this interpretive ruling was made by the 
state Attorney General; in nine states, by a ruling of the state employment 
security agency; and in the case of three states and Hawaii, by legislative amend- 
ment. BES Bulletin No. U-172, table 3, and addendum. 

20 BES Bulletin No. U-172, 11. 


21 Social Security Board v. Nierotko, 327 U.S. 358 (1946), in which it was 


held that the back pay awarded under an NLRB decision amounted to remuneration 
for services within the meaning of the Old Age and Survivors Insurance pro- 


visions of the Social Security Act. The Supreme Court’s decision, of course, 
supported the worker’s claim that such “pay” should be credited to his wage 
record, and was based in part upon the effect of the Board’s ruling that the 
worker’s employment status had not been effectively terminated. 
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was performed within the week of unemployment for which the sup- 
plemental payment was to be made.?* 

In Texas, it was held that payments under the Ford plan were 
wages, but that they were not applicable to the period for which they were 
paid, being referrable rather to the earlier period in which they were 
actually earned and during which the worker was in an employment 


status.?° 


Two early efforts to attack the favorable rulings in a court of law 
were unsuccessful, In Connecticut, the State Association of Manufacturers 
filed a tax-payer’s suit to restrain the State Employment Security Agency 
from paying unemployment insurance benefits in cases where supplemental 
unemployment benefits were to be paid for the same weeks. The Superior 
Court of Hartford County dismissed the suit on the ground that the 
association lacked sufficient direct interest to maintain it.2* In Illinois, two 
employers brought suit as taxpayers to restrain the Illinois Agency from 
paying benefits for weeks with respect to which supplemental unemploy- 
ment benefits would be paid. This suit was also dismissed on the same 
grounds,”5 

In California, however, a base period employer appealed from a 
determination of the state employment security agency allowing benefits 
to a claimant who was also receiving supplemental benefit payments under 
the Chrysler agreement, in accordance with the ruling of the California 
Attorney General. The referee ruled that the supplemental unemployment 
benefits were remuneration for personal services and, therefore, wages 
within the meaning of the definition in the state statute; and that the state 
unemployment benefit payable to the claimant should therefore be re- 
duced by the amount of the supplemental benefit payment. This ruling 





22 BES Bulletin No. U-172, 14. For a discussion of some of these rulings, 
see Note, 69 Harv. L. Rev. 362 (1955). 

23 The Texas Supreme Court had held that state unemployment insurance 
benefits themselves amounted to “wages or compensation.” Friedman v. American 
Surety Company of New York, 151 S.W.2d 570 (1941). But in a later case, 
involving severance pay, the distinction which the Attorney General makes was 
recognized by the Texas court. Western Union Telegraph v. Texas Employment 
Commission, 243 S.W.2d 217 (1951). 

24 Manufacturers Association of Connecticut, Inc. v. Administrator, 20 Conn. 
Super. 108, 125 A.2d 317 (1956). 

25 Barco Mfg. Co. v. Warren Wright, 10 Ill. 2d 157, 139 N.E.2d 227 
(1956), in which the court said that the payment of supplemental benefits did 
the petitioners no harm, legal or actual. In the words of the court: “They do 
not serve to increase, one iota, the involuntary contributions paid by them, or 
the unemployment compensation benefits paid under the act. . . . Since the 
petitioners have not shown that they will be harmed financially by the conduct 
complained of, or that the relief prayed will protect any legal interest which 
they may have, we find that the trial court acted within the bounds of its legal 
discretion in denying the petition to file the complaint.” /Jd., 10 IIl.2d at 165, 
166, 139 N.E.2d at 232. 
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was eventually affirmed by the Superior Court for Los Angeles County.”* 

The Ohio court test followed much the same pattern as the case in 
California, One Posey, an employee of the Republic Steel Corporation, 
was laid off in the summer of 1957. His application for benefits under 
the Ohio Unemployment Compensation Act was allowed and he was 
paid the sum of $33.00 for the week ending September 7, 1957, plus a 
dependency allowance of $6.00. Subsequently, Posey informed the Bureau 
that he had received $31.00 under the terms of the Republic Steel agree- 
ment. He was then ordered to repay $29.00 of the amount he had re- 
ceived under the Ohio law. Posey appealed to a referee, who sustained 
the decision of the Administrator, the Board of Review affirmed the 
referee’s decision, and the matter was then appealed to the Common 
Pleas Court of Mahoning County. The Board of Review decision was 
reversed by the Common Pleas Court, and this decision was affirmed by 
the Court of Appeals. The Supreme Court, however, saw the matter in 
the same light as the Administrator, and finally reversed both lower 
courts.?7 

The majority of the Ohio Supreme Court, in a per curiam opinion, 
followed much the same reasoning as the Administrator had used in his 
earlier ruling, even to the extent of relying upon, and quoting at length 
from, the Nierotko decision.** In answer to the contention that supple- 
mentation was authorized by the express terms of Section 4141.36, Re- 
vised Code,”® the Court said that a study of the statute disclosed “that 
clearly its purpose is to prevent an employer from evading the expense 
of unemployment compensation by shifting it to his employees, and that 
the last sentence thereof (section 4141.36) clearly refers to voluntary 
arrangements by and between employees and not to the type of supple- 
mental benefit plan involved herein.” 

Justices Taft and Zimmerman took vigorous exception to the ruling 
of the majority, suggesting that their decision resulted entirely from the 
inclination to find an intention which had not been expressed by the Gen- 
eral Assembly and which could not reasonably be implied from the words 
of the statute. These two justices thought that the payments under the 
supplemental unemployment benefit plan did not represent compensation 
for personal services, and did not represent payment for anything done 
during the week in issue. They also felt that the language of the last sen- 
tence of Section 4141.36, Revised Code, did in fact apply since the only 





26 Morris Furniture Mfg. Co. v. Employment Security Commission (Calif. 
Super. Ct. 1958), cited in 1 CCH Uwnemp. Ins. Rep., Feo. § 2300, p.2421 (1959). 

27 United Steel Workers of America v. Doyle, 168 Ohio St. 324, 154 N.E.2d 
623 (1958). 

28 Note 21, supra. 

29Prior to amendment, the section provided that prior provisions “do not 
affect the validity of voluntary arrangements by which employees individually 
or collectively agree to make contributions for the purpose of securing benefits 
in addition to those provided” by other sections of the Act. 
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difference between the arrangements referred to therein and supplemental 
unemployment benefits was that, instead of “collectively” agreeing “to 
make contributions” directly themselves for the purpose of securing bene- 
fits in addition to those provided by the act, the employees had collectively 
made an agreement with their employer under which the employer is to 
make contributions for their work. Thus, it is reasoned, the workers them- 
selves were in effect making the contributions, since they had been ob- 
tained through collective bargaining. 

The majority opinion in the Doyle case concluded with the following 
observation: 

If such a plan of supplemental unemployment benefits is 

to be approved in this state, that approval should not be left to 

mere inference but should be placed on the sound basis of 

definite statutory or constitutional amendment.*° 

With that invitation still ringing in their ears, and with the after- 
effects of the recession of 1958 very much before them, the members of 
both Houses of the General Assembly in 1959 elected to pass the 
amendments referred to at the beginning of this article. It may be fortu- 
nate that circumstances** combined to bring about this result, since there 
was formidable opposition to the very last. It may be presumed that many 
of the same groups who fought the unemployment insurance program 
in the beginning, and who have periodically opposed amendments to liber- 
alize the state laws and keep the program up-to-date, were behind the 
opposition to the solution through private supplementation. In any event, 
the issue has finally been settled in Ohio, at least for the present. 

The same legislative turn of events occurred in 1959 in Indiana 
and California, The California amendment followed the unfavorable 
court ruling in that state, and the Indiana amendment reversed the earlier 
legislative action having precisely the opposite effect. 

In Indiana, despite the prior legislative prohibition, eligible unem- 
ployed wrokers had been able to collect private benefits under the sup- 
plemental plans, including retroactive payments, in preference to pay- 
ments under the Indiana law. Not even cumulative lump-sum SUB pay- 
ments had been permitted under the rulings of the Ohio Administrator. 
Supplemental unemployment benefit payments which otherwise would 
have been made to eligible workers in Ohio were placed in escrow pending 
the outcome of either the pending litigation or legislative action. It is 
understood that the emergency legislation incorporated in Amended Sub- 





30 Judge Stewart went even further, pointing out that the General Assembly 
convened early the following month and doubtless would have the problem “in its 
lap.” For further advocacy of this approach, see Note, 69 Harv. L. Rev. 362, 
372 (1955). 

81 The election results in the Fall of 1958 undoubtedly were the biggest 
single factor of all. 
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stitute House Bill No. 820 made it possible to pay out the amounts held in 
escrow for earlier periods of unemployment.*” 

It remains to be seen what future course the unemployment insur- 
ance program will follow. It is unlikely that any major extension of 
private supplemental unemployment benefit plans will occur in the im- 
mediate future. From the experience of the past, it is also optimistic to 
expect a sudden voluntary trend toward more liberal amendment to the 
unemployment insurance acts at the state level. Progress cannot be pre- 
vented indefinitely, however, and if one course or the other is not adopted, 
more liberal federal standards, incorporated in the federal Social Security 
Act, compelling state action in the same manner as when the state laws 
were first enacted, is a distinct possibility. 





32 BES Bulletin No. U-172, Addendum (October, 1959). 








OHIO CIVIL SERVICE LEGISLATION IN 1959 


Cuarves W. INGLER, JR.* 


In its 1959 regular session, the 103rd General Assembly of Ohio 
made the most significant changes in Ohio civil service law that have 
occurred since the basic provisions were enacted in 1913. 

The principal changes were incorporated in Am. Sub. H. B. No. 591 
and Am. H. B. No. 794.4 The Former revises the statutory classification 
and pay plan for positions in the Ohio civil service. The latter provides for 
establishment of a state personnel department to replace the existing 
civil service commission. 

Two facts are especially important in any review of the new legisla- 
tion: 

(1) These enactments make no significant changes in the legal 
rights of public employees with respect to their positions, or of the em- 
ploying agencies with respect to their individual employees, and 

(2) Both enactments reflect a purpose of the legislature to make state 
personnel management a positive service program, in addition to its tradi- 
tional usefulness as a partial safeguard against excessive turnover of em- 
ployees for political purposes. 

The legislation grew out of a study made by the Ohio Legislative 
Service Commission pursuant to H. J. R. No. 52 of the 102nd General 
Assembly. That resolution requested the commission, in part: 

to analyze the laws and administrative practices governing per- 

sonnel management relative to all personnel of the state of Ohio, 

both within and outside of the classified service; to ascertain 

the statutory and administrative improvements which are 

needed; and to report its findings to the 103rd General 

Assembly. 

On July 11, 1957, the commission directed its staff to proceed with the 
study, and appointed a legislative study committee to oversee the proj- 
ect. The study committee was divided into two subcommittees for pur- 
poses of hearings and research: one to study classification and pay problems, 
the other to study problems in state personnel management. The study got 
under way in January, 1958, and the research reports were submitted 
to the 103rd General Assembly in January, 1959, Although neither the 
study committee nor the research staff recommended specific legislative 
bills, the two enactments—both of which had bipartisan sponsorship— 
reflected the principal conclusions of the research reports. 


CLASSIFICATION AND Pay 
When the study committee and the staff began examination of the 





*Director Metropolitan Community Studies, Dayton, Ohio. 

*The following abbreviations are used in this article: Amended House Bill, 
Am. H. B.; Amended Substitute House Bill, Am. Sub. H. B.; House Joint Resolu- 
tion, H.J.R. 
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classification and pay law early in 1958, several unique characteristics of 
the Ohio system had to be taken into consideration. 

In Ohio, virtually all classes and their respective pay levels are 
listed in the statutory law, by a legislature which holds regular sessions 
once each two years. In most other civil service systems, the classes and 
their pay levels are adopted, modified, or abolished by administrative pro- 
mulgations, pursuant to general authority granted in the law. On the 
face of it, this appeared to cause a much greater rigidity in the Ohio 
system than exists in most other jurisdictions, Under this existing law, 
however, the civil service commission had had ample authority to modify 
classes and pay levels, subject, in each instance, to ratification by the legis- 
lature at its next regular session. The classification and pay plan had for 
many years been ccmparatively rigid, chiefly because this interim adminis- 
trative power had not been freely used—even though it was quite un- 
usual for the legislature to disallow interim changes. 

Another special characteristic of the Ohio system was the com- 
paratively great number of classes—more than 900—set forth in the 
statutory plan. The custom of avoiding extensive interim changes had 
meant that little-used classes had not been continuously weeded out. 
Sometimes a class had been created to accommodate a single position. It 
had not been uncommon to relieve a salary problem by adding a new 
class above the salary level of a series of existing related classes, while 
the lowest-paid class of the series fell into disuse but remained in the law. 

Since the classification and pay plan was statutory, rather than ad- 
ministrative, and since it contained a long and detailed series of class 
titles, the emphasis and method of the survey ware different from those 
employed in most other classification and pay surveys. 

Typically, such a survey is conducted by consultants employed by 
an administrative agency—most commonly the central civil service agency. 
The principal result of such a typical survey is a detailed allocation list as- 
signing or reassigning every position to the appropriate class. 

In the Ohio study, legislative research personnel, working under 
legislative surveillance, concentrated mainly on the classes and class pay 
levels themselves. The principal result of this study was not a detailed 
assignment or reassignment of every position to the proper class; rather it 
was a revised list of statutory classes, with revised salary levels as needed. 
The legislature, in its study and its enactments, did not and cannot di- 
rectly change the classifications of individual positions or persons; this 
must be done by administrative personnel within the new framework of 
classes set down by the legislature. 

In order to assist administrative personnel in their interpretation and 
use of the new classification plan, the legislative research staff did 
assemble data on each state position and its incumbent, and did suggest a 
proper classification for each, But these suggested assignments of positions 
have no legal status and will not necessarily be adopted; they are advisory 
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only, and the decision with respect to every position is vested in the new 
state department of personnel, subject to possible review by the new state 
personnel board of review. 


Several basic policy assumptions were adopted by the study com- 
mittee and the research staff during the study. Ultimately these same 
policies were concurred in by the legislature itself, and are reflected in 
the new legislation. Chief among these policies were the following: 


(1) Salary adjustments should not be made on a basis of policy 
judgment that certain classes, or groups of classes, should be given pay 
increases of a particular percentage or dollar amount, “across the board.” 
Instead, the salary level of each class should be determined chiefly on a 
basis of two factors: (a) the competitive market pay level for similar em- 
ployment, and (b) comparison of the level of responsibility in the partic- 
ular class with the level of responsibility in other classes in the state 
service, 

(2) The study and the legislation should not force reductions in pay 
for classes of public personnel. It was agreed that, even though an exist- 
ing class might be found to be paid above the current competitive market 
level for the kind of employment involved, the class as a whole should 
not be reduced in pay. The chief reason for this policy is the presumption 
that the state had a moral obligation to observe the terms of the implied 
agreements by which personnel were recruited into the class. This policy 
does not, however, prohibit the department of personnel and the employ- 
ing agencies from reclassifying an individual employee downward, if it is 
found that such an employee is classified at too high a level for the duties 
he performs; such an action would be a correction of an error whereby 
an individual employee has been paid above the level of equal pay for 
equal work alongside his colleagues in the state service. 

(3) Where the current competitive market pay level for a given 
class of positions falls between two of the statutory pay ranges, the class 
ordinarily should be assigned to the next higher, rather than the next 
lower, pay range. 

(4) It is desirable to reduce the total number of statutory classes, 
and to broaden the class specifications correspondingly, in order that the 
whole structure might be less rigid than in the past. It is especially de- 
sirable to eliminate the one-man classes (which sometimes had been 
created to solve individual salary problems); and to eliminate obsolescent 
“T” classes (at the bottom levels of various series) which had fallen into 
disuse because of low starting pay levels. 

(5) The recommended salary level for an individual class should 
not be affected by the dollar cost of placing that class at the current 
competitive market pay level for similar employment. If the proposed 
new classification and pay plan as a whole should prove to be too costly, 
it should be revised downward without damaging salary relationships be- 
tween classes, insofar as this is possible. 
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These policies were effectively implemented by the classification and 
pay legislation. In the course of study and debate of the bill, however, 
it was frequently pointed out that the obsolescence and the inequities which 
grew into the plan in past years also can grow into the plan in future 
years. It is important to note that the interim administrative power to 
revise the plan was not disturbed; and that the personnel agency now has 
been directed by law to continue this research on classification and salaries, 
(See discussion below of Am. H. B. No. 794.) Given adequate budget 
and staff, the central personnel agency can perform in any year the kind 
of survey work which occurred in 1958, but much more easily and less 
expensively if the classification and pay plan is studied and revised every 
year. 


STATE PERSONNEL MANAGEMENT 


For many years the principal state agency for personne] administra- 
tion had been the state civil service commission, The statutory organiza- 
tional pattern of this agency was highly unconventional in that it con- 
sisted of a two-member bipartisan board. There was no formally des- 
ignated chief administrative officer, and the commission itself performed 
quasi-legislative functions in the promulgation of rules and regulations; 
quasi-judicial functions as a tribunal for contested personnel actions; 
and administrative duties in the employment and supervision of the 
agency’s own personnel. The law prescribing this arrangement had 
been frequently criticized in previous studies and by state administrators 
whose operations were affected by the agency. 

The principal effect of Am. H. B. No, 794 was to abolish the 
existing civil service commission and to replace it with a department of 
state personnel. The department consists of a director of state personnel 
and a three-member state personnel board of review. 

The director is to be appointed by the governor, with the advice 
and consent of the senate, for a four-year term overlapping the term of 
the governor (the term of the first appointee ending on the second Mon- 
day in February, 1961). The director is to be paid a salary of $14,000 
per year, and is required to devote full time to the position. 

The board of review is to consist of three members, not more than 
two of whom may be affiliated with any one political party. Members 
are to be appointed by the governor with advice and consent of the senate 
for overlapping terms of six years. Members are required to give full- 
time service, at salaries of $10,000 per year. 

The administrative functions heretofore vested in the civil service 
commission, with a few relatively minor exceptions, now are vested in the 
director of state personnel. This is accomplished in two ways. 

First, a new section of law (Section 143.013, Revised Code) assigns 
to the director the examination of applicants; preparation of eligible lists; 
promulgation and amendment of class specifications; allocation and re- 
allocation of positions among the classes; personnel recruitment services; 
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research relative to revision of the classification and pay plan; personnel 
training programs in cooperation with appointing authorities, colleges or 
universities; appointment of staff for the personnel agency; and main- 
tenance of a journal. 

Secondly—in addition to enactment of the new section—the ‘egisla- 
tion substitutes “director of state personnel” for “civil service commission” 
in a number of existing sections which were modified and reenacted. 
Among these sections were 143.03, .04, .06, .07, .08, .13, .14, .16 to 
.20, inclusive; 143.23 to .25, inclusive; 143.27, .30, .39, .46, .48, and 
145.04. 

Virtually every official action of the director of personnel which af- 
fects a class, position, or employee, is subject to appeal to the state person- 
nel board of review and to its power to affirm, disaffirm, or modify such 
actions. Again, this is done in two ways. 

First, a new section of law (Section 143.012, Revised Code) em- 
powers the board to hear appeals of employees in the classified service 
from final decisions of appointing authorities or of the director; to hear 
appeals of appointing authorities from final decisions of the director; and 
to maintain the necessary staff, rules and regulations, and powers of pro- 
curing evidence which relate to these appellate functions. 

Secondly—in addition to enactment of the new section—the ap- 
pellate powers of the board over decisions of the director and of appoint- 
ing authorities are inserted into existing sections which have been modified 
or reenacted. Among these sections are 143.07, .13, .27, and .272. 

The existing power te promulgate administrative rules and regula- 
tions has been divided between the director and the board of review. Those 
rules and regulations which govern personnel administration and person- 
nel actions are to be prescribed, amended, and enforced by the director, 
under amended Section 143.07, Revised Code, and other provisions refer- 
red to by it; these actions can be approved, disapproved, or modified by 
the board. Rules and regulations governing appellate proceedings before 
the board, however, are to be promulgated by the board itself, in accord- 
ance with the administrative procedures law (Sections 119.01 to .13, 
inclusive, Revised Code). 

The existing powers of state supervision over municipal civil service 
have been transferred directly to the state personnel board of review. 

It is a truism that the consequences of new law cannot be known 
until experience under its provisions has been had. This is especially and 
uniquely true, however, of civil service enactments of the 103rd General 
Assembly. The legislation does not alter the legal rights and privileges of 
state employees or positions except in minor or indirect respects. (It does, 
for example, extend from three to four months the initial probationary 
period at the end of which a new employee can be removed; and it does 
bring about or make possible early pay increases for a large number of 
employees. ) 








600 OHIO STATE LAW JOURNAL [Vol. 20 


The most significant aspects of the legislation are not those pro- 
visions which touch upon employees or their employing agencies directly, 
but rather are those which revise the statutory-administrative machinery 
for personnel management. These provisions attempt—without absolute 
guarantee of success—to call upon the personnel mechanism to be more 
active than in the past. 

They attempt to avoid future stalemates by abolishing a two-mem- 
ber board and by creating a three-member board. They call for staff 
services in addition to regulatory activity—research, recruitment, and per- 
sonnel training work, for example. They call for a more vigorous ad- 
ministrative situation in the agency itself, if it can be supposed that this is 
more likely under management of a director than under management of a 
board, 

All of these, however, are aims in the way of administrative im- 
provement which never can be guaranteed by statutory law. Stalemates, 
lack of staff service, and lack of administrative vigor could exist under 
either the old provisions or the new. The most significant difference result- 
ing from the new legislation is the new opportunity to place personnel 
administration under a director, This was done on the assumption that 
more and better service in the personnel field could be rendered under 
single management; and on the corresponding assumption that the greater 
flexibility and energy inherent in single management will be used for the 
full restoration and advancement of the merit principle. 











LEGISLATIVE AMENDMENTS TO OHIO 
WORKMEN’S COMPENSATION IN 1959 
OLIVER SCHROEDER, JR.* 


Workmen’s Compensation legislation in 1959 was marked by a 
very spirited struggle—in committee hearings, on the legislative floors 
and through the lobbies of the capital city. The original package—House 
Bill 470—contained revolutionary provisions, much more drastic in 
alterations than the 1955 amendments which were acknowledged to be 
the greatest change since 1925.’ The final enactment appeared as Sub- 
stitute House Bill 470, effective November 2, 1959. This bill deleted 
major portions of the original H. B. 470 and included numerous other 
House Bills introduced during the 103rd General Assembly.” The result 
was a final package with certain major but not revolutionary amend- 
ments in the indicated sections of the Ohio Revised Code. 


Definitions: 
Section 4123.01 

Who is an employer and an employee? Traditionally employers of 
less than three employees have not been compelled to participate in work- 
men’s compensation. Now if there be a written agreement between em- 
ployer and employees which binds the employer to pay into the state in- 
surance fund the employer is legally obligated to do so even if less than 
three employees are involved. Also included as employees are elected mem- 
bers of the state, county, municipal or township governments and boards 
of education. 

W hat is an injury? For nearly fifty years Ohio has used this term in 
trying to identify what situations are compensable. It would appear that 
what is meant by injury should be well known, The constitutional au- 
thority uses the word “injuries.”* The Ohio legislature has provided from 
the first act compensation to “every employee . . . who is injured.”* The 





*Professor of Law, Director, The Law-Medicine Center, Western Reserve 
University, and Chairman, Ohio Workmen’s Compensation Advisory Council. 

1De Leone and Alloway, The New Ohio Workmen’s Compensation Law, 
16 Onto Sr. L. J. 515 (1956). 

2 House Bills: 130 (radiation injury), 176 (defining “injury”), 431 (extended 
to elected officials), 472 (extended to Ohio National Guard), 513 (hospitals in- 
cluded as employer), 885 (certificate of payment of premiums), 966 (employers 
liability for contribution from independent contractors), 967 (statement of pay- 
ment of premiums), 1050 (insurance for payment), 1062 (premium payments by 
employer), 1063 (costs of administration), 1110 and 1111 (Bureau of Workmen’s 
Compensation powers against employers) ; Senate Bills: 82 (increase for disabled 
workmen), 224 (extended to Ohio National Guard), 243 (replacement of injured 
artificial appliances). 

3 On10 Const. art. II, § 35. 

4103 Onto Laws 79 (March 14, 1913) sec. 21. The prior act before the 1912 
constitutional enabling provision provided similar language: “to such employees 

. that have been injured.” 102 On10 Laws 529 (June 15, 1911) Sec. 21. 
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Supreme Court of Ohio in interpreting the meaning of injury, however, 
established early the necessity of an accidental injury before an injury was 
compensable.® The court in these early cases was confronted, it must be 
remembered, by the attempt to include occupational diseases and hazards 
within the framework of compensability. The first statutes did not include 
these disabilities and the court used “accidental” to emphasize the type of 
injury intended to be covered, After the enactment of the occupational 
disease coverage other cases arose involving not diseases but stresses, strains 
and pressures which disabled workmen. A night watchman found an 
unlocked door, called the police, aided in the building search then returned 
to his seat feeling sick from the excitement. Illness from such excitement 
was not physical injury protected by the compensation law.® A worker, 
pouring hot liquid from a ladle, as he had done for seven years, injured 
and paralyzed his hand nerves and tendons from the candle’s heat and 
hard pressure, was denied compensation.” Trauma was not evident and 
no sudden happening or accident occurred, so compensation was denied. 

The General Assembly in 1937 attempted to define injury: “The 
term injury as used in this section and in the workmen’s compensation 
act shall include amy injury received in the course of, and arising out of, 
the injured employee’s employment.’”® 

The Supreme Court cases which followed this legislative definition 
continued to interpret injury as a physical, traumatic injury, accidental in 
character, however. A worker who suffered a strangulated hernia and 
death when his wrench slipped while tightening bolts on an auto frame 
was not covered by compensation benefits.? Claims arising from stresses 
and strains which caused cardio-vascular disabilities were disallowed be- 
cause the incidents were not accidental in origin or cause, hence they were 
not injuries.’° Back disabilities caused by heavy lifting met a similar fate.” 

In 1942, however, the Supreme Court introduced a new line of cases 
with a different philosophy and interpretation of injury. A worker pour- 
ing metal in a foundry with 113° heat collapsed on the job and died 
twelve hours later from heat prostration. Compensation benefits were 
granted. The court mafority of four reasoned in Malone v. Industrial 
Commission™ that the 1937 amendment defining injury as “any injury” 
meant that injury should include accidental injuries not only in cause and 








5 Renkel v. Industrial Commission, 109 Ohio St. 152, 141 N.E. 834 (1923); 
Industrial Commission v. Brown, 92 Ohio St. 309, 110 N.E. 744 (1915). 

6 Industrial Commission v. O’Malley, 124 Ohio St. 401, 178 N.E. 842 (1931). 

7 Industrial Commission v. Lambert, 126 Ohio St. 501, 186 N.E. 89 (1933). 

8117 Onto Laws 109 (April 9, 1937). 

® Gwaltney v. General Motors, 137 Ohio St. 354, 30 N.E.2d 342 (1940). 

10 Cordray v. Industrial Commission, 139 Ohio St. 173, 38 N.E. 2d 1017 (1942) ; 
Vogt v. Industrial Commission, 138 Ohio St. 233, 34 N.E. 2d 197 (1941). 

11 Matczak v. Goodyear Tire and Rubber Co., 139 Ohio St. 181, 38 N.E.2d 
1021 (1942). 

12140 Ohio St. 292, 43 N.E.2d 266 (1942). 
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character but also in result. A physically traumatic injury had occurred 
here because of the sudden, violent attack on the body tissues by an ab- 
normal condition which was unusual, unexpected and the result of em- 
ployment. Two judges concurred on the basis that the only question was 
whether the injury was caused by trauma or disease. Since it was a 
traumatic experience, compensation coverage was permissible. A later 
worker suffering a strained back with hematoma resulting in death was 
also within the area of compensability. The court urged that since the 
1937 amendment, an injury need not be accidental.'* Furthermore, when 
the incident involved a bus driver who operated his crowded vehicle on a 
foggy night under severe strain and who suffered a coronary thrombosis 
and died, the Ohio judiciary after four decisions and opinions ruled that 
the death could be compensable.’* But if a worker suffered a cerebral 
hemorrhage and partial paralysis after an employment experience of severe 
worry and anxiety, the Supreme Court later held an injury did not occur 
within the terms of the act for no physical exertion had transpired.’® 

The Supreme Court following the 1937 amendment on injury, and 
especially after the Malone’ case in 1942, appeared to be riding two 
horses simultaneously—an interesting demonstration but one not cal- 
culated to bring certainty and understanding to the law. 

In 1956, opportunity presented itself to clarify the injury definition. 
The now classic Dripps' case arrived at the doors of the Supreme Court. 
A worker who was a swing line man on a boom, which had been un- 
balanced for nine weeks prior, used a greater pull on the line. A sudden, 
electric-like shock struck him from shoulders to fingers while he was 
exerting this extra pull, He was disabled. A majority of three judges held 
the incident not compensable—injury comprehends a physical or trau- 
matic damage or harm accidental in character, a sudden, unexpected 
chance mishap. Mere effort and strain in themselves were not enough. 
Two judges dissented contending that injury includes events accidental 
in character and result as well as means. Two other judges concurred 
with the majority that an accidental injury was demanded for compen- 





13 Maynard v. Goodrich Tire and Rubber Company, 144 Ohio St. 22, 56 
N.E.2d 195 (1944) ). 

14 McNees vy. Cincinnati Street Railway, 80 N.E.2d 498 (C. P. Hamilton, 
1948) (compensable for physical injury means any injury); aff'd (2-1) 84 
Ohio App. 499, 87 N.E.2d 819 (1949); rev’d and remanded (4-2) 152 Ohio 
St. 269, 89 N.E.2d 138 (1950); 90 Ohio App. 223, 101 N.E.2d 1 (1951) (mental 
strain or worry can be an injury under Workmen’s Compensation but it is a 
jury question). 

15 Toth v. Standard Oil Co., 160 Ohio St. 1, 113 N.E.2d 81 (1953), (a lone 
dissenter contended unusual exertion due to emotions was an injury for compensa- 
tion). 

16 Op. cit. supra note 12. 

17 Dripps v. Industrial Commission, 165 Ohio St. 407, 135 N.E.2d 873 (1956). 
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sation, but they urged specific overruling of the Malone and Maynard 
cases to eliminate the confusion.'® 

As late as February 4, 1959, the Ohio Supreme Court still displayed 
disagreement over this definition of injury. In Davis v. Goodyear Tire 
and Rubber Company,'® a rubber worker, while pushing on a tire stuck 
to the drum, exerted added pressure and suffered a back injury aggravat- 
ing a pre-existing back condition. On the authority of the Dripps case, the 
per curiam opinion held no injury was present so no compensation could 
be granted. All four judges who supported this opinion joined in a con- 
curring opinion which admitted “two irreconcilable lines of decision” and 
urged that “if this court was wrong in its interpretation of the statute 
as announced in the Dripps case and those which have followed it, and 
if the workmen’s compensation act is to be made a general policy of in- 
surance for the employees of Ohio, as has been argued to this court on 
occasion, our error should be corrected by the General Assembly and a 
different approach to workmen’s compensation outlined in clear and un- 
equivocal legislative expression.”*° The three dissenting judges contended 
that the 1937 amendment indicated clear legislative expression upholding 
the Malone and Maynard decisions and where Dripps conflicted it should 
be overruled—one horse not two should be ridden on the definition of 
injury. 

One week after the Davis decision was announced, the Workmen’s 
Compensation Advisory Council submitted its third annual report to the 
General Assembly and the Governor. A majority of the Council recom- 
mended a definition of injury which adopted the Malone concept and re- 
jected Dripps.”" 

Meanwhile H. B. 470 had been introduced with the following 
definition of injury: 

“Injury shall mean any disability or harmful bodily change, 

traumatic or otherwise in origin or result, received in the course 

of, and arising out of the injured employee’s employment. It 

shall include the occurrence or aggravation of any disability 

through the use of dny exertion or being subjected to any strain. 

To constitute an injury it shall not be necessary that there be 

some sudden, unusual and unexpected occurrence or some 

sudden specific mishap or event, or accidental means.” 

In H. B. 176 introduced by Mr. Cloud (Republican minority 
leader) another definition of injury was suggested: 

“ Injury’ includes any injury, whether caused by external 

accidental means or accidental in character and result, received 





18 Op. cit. supra notes 12 and 13. 

19168 Ohio St. 482, 155 N.E.2d 889 (1959). 

20 168 Ohio St. 482, 484-485, 155 N.E.2d 889, 890-891 (1959). 

21 Third Report, Workmen’s Compensation Advisory Council, State of Ohio 
(February 11, 1959) Part III. 
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in the course of, arising out of, the injured employee’s em- 

ployment.” 

The Cloud definition was incorporated into Substitute H. B. 470 
and now becomes the definition of injury to guide the bureau, commis- 
sion and courts of Ohio. In substance it represents Judge Zimmerman’s 
definition in the Dripps’ dissenting opinion. 

On the hard anvil of practical cases the decision makers will now 
shape what is an injury. The 1959 General Assembly has provided a new 
pattern. Unusual stress and strain, physical or mental, directly caused by 
the employment experience will now be important actors. 

An entirely new definition was also added this year. “ ‘Compensa- 
tion’ includes, but is not limited to, the payment of or furnishing of bene- 
fits.” And “benefits” include money paid, hospital, medical or nursing 
services, medicine, therapeutic or orthopedic devices and other services, 
items, proprietaries, or devices occasioned by reason of the injury or 
occupational disease. 

Indirectly, this new definition liberalizes the statutes of limitations. 
Prior to this addition furnishing a benefit did not stay the statute but pay- 
ing compensation did. Now furnishing the benefit will have the same 
effect as paying compensation, The ten year continuing jurisdiction of the 
Commission extends from the last furnishing of a benefit. 


Ohio Organized Militia: 
Sections 4123.021 - .024 
A member of the militia on full time active duty is now within 
state employment for the purposes of workmen’s compensation and quali- 
fies for maximum benefits provided employees. 


Reporting of Injuries and Occupational Diseases: 
Section 4123.28 
Occupational diseases are now included along with injuries and 
deaths on which employers must keep records and report to the com- 
mission within a week. More important, a copy must be furnished the in- 
terested employee or his dependents, 


Handicapped Employees: 
Section 4123.343 
The section on employment of handicapped workers has been strength- 
ened by the legislative directive to construe the provisions “liberally to 
the end that employers shall be encouraged to employ and retain in their 
employment handicapped workers.” 


Liability for Subcontractors: 
Section 4123.35 
On recommendation of the Administrator and Advisory Council the 
1959 enactment extended liability to an employer for unpaid premiums 
due from the employer’s subcontractor with respect to that part of the 
subcontractor’s payroll which is work performed pursuant to a contract 
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with the employer. This will aid in preventing the escape of irresponsible 
subcontracting employers. The primary employer is stimulated to assure 
himself that his subcontractors are within the state insurance program. 


Collecting Premiums from Non-Complying Employers: 
Section 4123.37 

This section was completely redrafted. In substance there is not a ma- 
jor change, however. The purpose is to provide an automatic assessment and 
judgment at the hands of the Administrator to enforce collection promptly 
of a delinquent premium payment. The procedure is similar to the one 
used in sales tax claims.”* Since the information for the basis of a claim 
for premium payment is in the employer’s control, this change will per- 
mit enforcement to follow more closely the defaulting employer. This 
amendment, too, was recommended by the Administrator and the Ad- 
visory Council. 


Disabled Workmen’s Relief Fund: 
Section 4123.412 - .414 

Since workmen’s compensation is predicated on an insurance founda- 
tion, employers pay premiums into an insurance fund, The premiums 
are fixed at a rate which reflects the benefits schedule in effect for the 
year the premiums are due. The year in which an injury or disease occurs 
then fixes the benefits due the disabled worker. In the early years of com- 
pensation the weekly payments to a permanently, totally disabled worker 
were as low as $12.00. Numerous disabled workers whose compensation 
benefits were fixed at the time of injury are paid at rates considerably 
below current weekly benefits in compensation, Rising living costs since 
World War II have made these low weekly payments completely un- 
realistic for living maintenance. The state insurance fund, however, 
cannot be tapped for extra payments. It is a “trust fund for the benefits of 
employer and employees” based on premiums determined on benefits in ef- 
fect in the year the premium is paid.** To provide more money for realistic 
living maintenance the General Assembly in 1953 enacted the Disabled 
Workers Relief program. Permanently, totally disabled workers were to re- 
ceive $25.00 weekly. The costs of the difference between what they were 
paid from the compensation fund and $25.00 was to be met from the gen- 
eral revenue fund of the state. This year the amount to be paid each dis- 
abled worker weekly is increased to an amount equal to the difference be- 
tween what he receives from compensation and $40.25. More important, 
the general revenue fund is not obligated to pay this large sum but rather 
a new payroll tax of 3¢ per $100.00 gross payroll will be assessed on em- 
ployers amenable to the workmen’s compensation law. The first assess- 
ment will be made January 1, 1960, on payrolls from August 1, 1959, 
to January 6, 1960. Thereafter annual assessment on annual payrolls 





22 On1o Rev. Cope § 5739.13 (Supp. 1955). 
23 On10 Rev. Cope § 4123.30. 
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will be made on January 1.”* In the event this tax is insufficient in amount, 
$3,000,000 has been designated from the general revenue fund to make 
up the difference. 


Failure to Comply with Premium Payments: 
Section 4123.50 
Another Administrator and Advisory Council recommendation 
which was enacted permits all fines levied against officers of employer 
firms or corporations, for failure to cause the firm or corporation to com- 
ply in paying premiums, to be paid into the general fund of the political 
subdivision where the case is prosecuted. 


Appeals to Court of Common Pleas: 
Section 4123.519 

Under the new provisions a claimant may go directly to the com- 
mon pleas court from a decision of the Administrator on reconsideration 
or from a decision of the Regional Board. Only two steps, therefore, 
need be taken at the administrative level before a judicial determination. 
The claimant must also file a petition “setting forth the issues” within 
thirty days after a notice of appeal has been filed with the commission and 
the court regardless of whether it is an appeal by the claimant or the 
employer. 

A deposition of a physician may be taken by either claimant or em- 
ployer and filed in the court. If done, the physician need not respond to a 
subpoena. Of course the physician may do so voluntarily. Deposition costs 
are paid by the commission from the surplus fund. If the claimant prevails 
in court, costs are charged-to the unsuccessful party be it the commission 
or self-insuring employer. 

The cost of “any legal proceedings authorized by this section, in- 
cluding an attorney’s fee to the claimant’s attorney to be fixed by the 
trial judge in event the claimant’s right to participate in the fund is 
established upon the final determination of an appeal” is charged against 
the employer if he contested the appeal or against the commission if it or 
the administrator contested the appeal, This provision was long needed. 
To pay attorney’s fees from the compensation benefits as a percentage of 
money recovered for claimant smacks of the traditional common law tort 
personal injury case. It violates completely the basic philosophy of work- 
men’s compensation by reducing substantially the compensation received 
by the injured worker or the deceased worker’s dependent. 

A further provision limits attorney’s fees to a maximum: 20% on the 
first $3,000 of an award, 10% of the award in excess of $3,000, with 
a maximum fee of $750. The express provisions of this paragraph em- 
phasize the maximum, an attorney can collect for all court procedures— 
trial and appeal—as $750 with the trial judge making the precise de- 
termination. 





24 Amend. Senate Bill 472 (103rd General Assembly). 
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In fact, the Supreme Court in an early case held that by private 
contract claimant and attorney could not provide for a fee over and 
above the statutory maximum. Furthermore, private contingent fee con- 
tracts for a certain percentage of the commission’s award were against 
public policy and void. The strong words of the opinion indicated also that 
the statutory maximum applied not only to representation in the judicial 
trial and appeal but also prior representation before the administrative 
bodies.?® 

A new section added in 1959 indirectly underscores this direct fee 
limitation, The entire act “shall be liberally construed in favor of em- 
ployees and the dependents of deceased employees.” (Sec. 4123.95). To 
permit additional attorneys’ fces based on a contingent fee contract for 
representation at the administrative level to be taken from compensation 
benefits would appear to violate this legislative mandate.” 

When an employer appeals an award by the commission, payment of 
compensation for subsequent periods of total disability shall not be stayed 
pending the appeal. Prior to 1959 only payments of the award being ap- 
pealed were not stayed. 

New language has also been inserted to place all actions under this 
section at the top of the civil calendar in both common pleas and appel- 
late courts except for election causes. The judiciary, faced with imposing 
case backlogs, has been reluctant to favor compensation appeals. Under 
Sec. 4121.29 a similar priority is given except that causes affecting the 
public utilities commission and election causes are both given precedence 
over compensation actions, That earlier section also permits the commis- 
sion’s attorney to request compensation preference when he is permitted 
to intervene. Whether this new legislative instruction will be any more 
influential with the judiciary than the earlier one remains to be seen. 

The new appeals provisions apply to cases in the administrative level 
on the effective date of the act; while cases pending in courts on Novem- 
ber 2, 1959, will be governed by the new amendments on that day. 


Written Notices: 
, Section 4123.522 
Employee, employer and their respective representatives will now be 
entitled to written notices of hearings, determinations, orders, awards or 
decisions. The person failing to receive notice without fault on his part 
has twenty days after receiving notice to take the action afforded by the 
notice. 

25 Adkins v. Staker, 130 Ohio St. 198, 198 N.E. 575 (1935). 

26 In Carson v. Beall, 55 Ohio App. 245, 9 N.E.2d 729 (1937), the court of 
appeals interpreted Adkins v. Staker as applying only to the judicial proceedings 
not the administrative proceedings. The Supreme Court in State ex rel. Michaels v. 
Morse, 165 Ohio St. 599, 138 N.E.2d 660 (1956) rendered a per curiam opinion 
in which the court affirmed an appellate court decision and incorporated the 
opinion of the appellate court which included an interpretation of the maximum 
legal fee provision as applicable only to judicial proceedings. 
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Compensation in Case of Injury or Death: 
Section 4123.54 

To the language granting benefits to workers injured or killed is 
added the phrase to include every employee “who contracts an occupa- 
tional disease.” This language appears to be surplusage. Sec. 4123.68 
provides in detail for occupational disease benefits. Indirectly, however, 
the words do have significance. In the section on appeals to the com- 
mon pleas court (Sec. 4123.519) the right to appeal is granted only to per- 
sons injured, If the legislature had intended to allow appeals in occupa- 
tional disease cases it would have inserted a similar phrase in the appeals 


section.?* 


Compensation and Benefits 
Section 4123.55 

Compensation for the first week of total disability is now to be paid if 
the worker is totally disabled for a continuous period of three weeks or 
more, instead of five weeks. 

Sec. 4123.56. The maximum and minimum temporary total dis- 
ability payments have been raised from $40.25 and $14.00 to $49.00 
and $25.00. The overall maximum allowed for such benefits is also 
increased to $10,500 from $8,000. 

Sec. 4123.57. Extensive changes were made in partial disability 
benefits—temporary or permanent, The weekly maximum is raised to 
$49.00 and the overall maximum to $10,000. 

The determination of permanent partial disability under paragraph 
B has also been altered. Previously, forty weeks had to pass after the 
latest period of disability before the disability could be determined, Under 
the new law, subsequent total disability will not delay the permanent 
partial determination. The commission is required to hear these cases 
but there appears to be no requirement that the commission must make 
an award if it develops at the hearing the employee is again totally dis- 
abled or still recuperating. New criteria for determining permanent par- 
tial awards are added to the former criterion of physical disability. Now, 
impairment of earning capacity and vocational handicap of the employee 
must also be considered. The paragraph B award is based upon a per- 
centage of 200 weeks at $49.00 per week which product represents 
the whole body. Once made, the whole award is payable as of the date 
of the last compensation payment, or if no such payment has been made, 
the date of injury. Since 1955 such awards were paid in weekly install- 
ments. Now the pre-1955 practice has been reinstated. The claimant 
will also be able to change his election to receive compensation under 
paragraph A or B, if the commission approves, when good cause has 
been shown. Also unpaid installments of awards may now be paid to 





27 Similar insertions covering occupational diseases were made in On10 Rev. 
Cope §§ 4123.55, .57, .60, .66, .74. 
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dependents other than the widow or children as the commission de- 
termines when the widow and children do not survive. 

Schedule benefits under paragraph C were also changed slightly. Loss 
of the great toe up to the interphalangeal joint is equal to the loss of one- 
half of the great toe. Loss beyond this joint is equal to loss of the whole 
toe. Loss of vision is to be based on uncorrected vision which is consistent 
with previously published commission rules, Maximum payment for facial 
disfigurement is increased from $3,750 to $5,000; the commission is re- 
quired to make an award for serious facial or head disfigurement which 
impairs or may in the future impair employment opportunities. Gainful 
employment of the claimant at the time of the commission’s determina- 
tion is immaterial. 

Where severance of a body member has occurred and death ensued 
from other causes, awards made and paid before only to the widow and 
children may now be paid to other dependents if the widow and chil- 
dren do not survive, as the commission determines. 

Sec. 4123.571. Procedural and remedial rights of claims accru- 
ing before the effective date will be governed by the new law. 


Sec. 4123.58. In addition to raising the maximum weekly pay- 
ments for permanent total disability to $49.00, the General Assembly 
removed the prima facie presumption that loss of both hands, arms, 
feet, legs, eyes or any two constitutes total and permanent disability. 
Such loss is now conclusively such disability. 

Sec. 4123.59. Death benefits are increased to $15,000 maximum 
for dependents where no widow or children survive. Where total de- 
pendency exists the maximum is $18,000 (surviving widow $15,000 and 
each child $1,000 up to three children). Payment is made at $49.00 
per week. If the average weekly wage is such that $49.00 is not due, a 
lesser amount is awarded but never less than $40.25 regardless of the 
wage. Previously death benefits have been diminished by the amount of 
compensation paid to the decedent during life. Benefits were also paid 
only for eight years after injury. Where the death was found to be com- 
pensable and either or both limitations indicated no award or a minimal 
award, $4,000 was paid as a minimum. After November 2, 1959, both 
the limitations on death benefits are eliminated and dependents will re- 
ceive the full award. Also now a wife not living with the worker when 
he dies “because of the aggression of the husband” will be a dependent. 
The surviving parents’ minimum award will be $3,000 and the total 
award for prospective dependency will be the same. Both were $1,000 
before. 

The courts have long recognized that benefits are determined as of 
the date of death. Therefore, this section will govern in all cases where 
death occurs on or after November 2, 1959, regardless of the date of 
injury. 

Sec. 4123.60. If a decedent would have been entitled to apply 
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for an award at the time of his death, application must be made within 
one year after death instead of the previous six month period. 

Sec. 4123.64. Lump sum payment of an award must now have 
the purpose of either rendering financial relief or furthering rehabilita- 
tion of the disabled worker. 

Free Choice of Physician: 
Section 4123.651 

For a long period self-insuring employers have been granted the 
opportunity to serve the medical needs of their employees injured or dis- 
abled within the compensation area. Upon a finding by the commission, 
after the employee’s application, that the services were inadequate, unfit 
or not in the worker’s interest, the commission selected at least three 
physicians or surgeons and the employee could select one of them. The 
new amendment grants free choice of medical services to the worker, 
subject only to the commission’s approval as to the amount of the bill. 

Miscellaneous Benefits: 
Section 4123.66 

Funeral expenses to be compensated will be increased to $500 and 
reimbursement will be made to anyone who pays such expense. When 
damage to artificial teeth or dentures and eyeglasses require replacement, 
repair or adjustment, the reasonable cost will be paid. 


Occupational Disease: 
Section 4123.68 

The schedule of these diseases now will include radiation illness pay- 
able only when death or disability occurs within eight years from the in- 
jurious exposure. Disability claims must be filed within one year after 
disability begins or if beyond one year, at least six months after diagnosis. 

Silicosis referees are abolished. —The commission, however, before 
awarding compensation must refer the silicosis claim to a “qualified medi- 
cal specialist.” 

Under Sec. 4123.57 (D) the award payable to a silicotic who 
changes occupation is increased to $49.00 maximum per week for the first 
30 weeks and to $40.25 maximum for the next 75 weeks. This amend- 
ment also restricts benefits payable, for today a silicotic can change his 
occupation, file within three months for an award, and if it is found that 
the change was advisable within the requirements of the statute, an award 
is retroactively made. As amended, the silicotic can expect no award ex- 
cept where he changes his occupation after his application for permission 
has been filed, processed and decided. 


Property Lien on Non-Compflying Employer: 
Section 4123.78 
The Administrator and Advisory Council recommended that a lien 
against the personal as well as real property of non-complying employers 
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should be provided. The legislature responded, and now the county re- 
corder will accept and file the commission’s certificate of the amount of 
premium due as a real estate mortgage or chattel mortgage. 


Statute of Limitations: 


Sections 4123.84 and .85 

The statute has been amended so that it will be stayed if any benefits 
or compensation are furnished or paid. State fund empioyers will be un- 
affected but self-insurers will be greatly affected. Medical treatment is 
now defined as a benefit so the statute will now run for two years 
after the simplest medical treatment. In occupational disease and death 
cases the statute is extended from six months to two years, A longer 
period is granted if it does not extend beyond six months after the diag- 
nosis of such disease or death by a physician, or if it is within six months 
after the claimant is informed of the diagnosis or within two years after 
death occurs. 


Miscellaneous Deletions: 
Substitute H. B. 470 Section 2 


Sec. 4123.10. The requirement that no compensation be paid in a 
disputed occupational disease case unless a medical advisor or the com- 
mission determines the existence of the disease and the time, place and 
cause of its inception plus the requirement of an autopsy in an occupa- 
tional disease death claim are deleted. 


Sec. 4123.15 and .151. Medical advisory boards are eliminated. 


The Commission: 


Sections 4121.02 and .05 
The annual salary of each commissioner will be $12,000 and one 
commissioner shall be a person who can be classed as a representative of 
the public because of his previous vocation, employment or affiliation. 











PROCEDURE UNDER THE OHIO SUMMARY 
JUDGMENT STATUTE 


Rosert L. WI ts* 


Ohio Revised Code, Section 2311.041,' effective November 9, 1959, 
authorizes summary judgment procedure in the Ohio courts. It will be 
applicable to actions commenced on or after its effective date.” Senate Bill 
58, 103rd General Assembly, which enacts this statute, was sponsored in 
the Senate by Senator Thomas F. O’Shaughnessy of Franklin County and 
in the House by Representative John E, Kissner of Defiance County. 

In a previous article,® the writer discussed a similar bill in the pre- 
vious (102nd) General Assembly which failed of passage. To avoid repe- 
tition, reference will be made herein to portions of the previous article. 
The only substantial change made in the bill set forth in the previous 
article* was the addition of a provision expressly requiring notice of the 
hearing on the motion. Tiere were also some changes in phraseology. 

With the enactment of Ohio Revised Code, Section 2311.041, a 
useful procedure becomes available in the Ohio courts.® There will inevita- 
bly be a period of adjustment to the summary judgment procedure, as 
there is in the case of any change in court procedure. Although the Ohio 
statute is more explicit in several respects than summary judgment statutes 
and rules in other jurisdictions, it does not attempt to cover every problem 
which may conceivably arise. Such an attempt would have made the statute 
unduly complicated. 

Fortunately, the difficulties of adjustment to the Ohio statute are 
lessened by the fact that other jurisdictions have had many years of ex- 
perience with summary judgment procedure. Therefore, national encyclo- 
pedias, digests, and form books deal with summary judgment procedure. 
The topic is classified under various headings, such as “Federal Civil Pro- 
cedure,” “Judgments,” and “Pleading.” 

As summary judgment procedure has been available in the federal 
courts since the adoption of the Federal Rules of Civil Procedure in 1938, 
and as Federal Rule 56 was used as a starting point in the drafting of the 
Ohio statute,® treatises on federal procedure may be particularly helpful. 





*Professor of Law, Ohio State University; member of the Judicial Council of Ohio. 

1128 Laws oF Onto S. 58. 

2 Ou1o Rev. Cope § 1.20 (1953). 

3 Wills, A Proposed Summary Judgment Statute for Ohio, 19 Onto St. L. J. 
1 (1958). 

419 Onno Sr. L. J. 7-9. 

5 It is available in municipal courts, as well as in courts of common pleas, by 
virtue of On1o Rev. Cope § 1901.21, in the municipal court chapter, which pro- 
vides in part: “In any civil case or proceeding if no special provision is made 
in sections 1901.01 to 1901.38, inclusive, of the Revised Code, the practice and 
procedure shall be the same as in courts of common pleas.” 

619 Onto St. L. J. 9. 
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Types oF ACTION IN WHICH SUMMARY JUDGMENT PROCEDURE 
May Be UTIvizep 

Under the Ohio statute, summary judgment may be granted in any 
civil action, without any restriction as to the nature or kind of action. This 
spares the Ohio courts and lawyers the task of interpretation faced in 
other states in which, especially under early forms of summary judgment 
statutes, summary judgment was available only in specified types of action.” 

However, it should be recognized that, while the Ohio statute contains 
no limitation as to the kind of civil action in which summary judgment 
should be granted, it may properly be granted in any particular action 
only when, although an issue of fact is presented by the pleadings, the is- 
sue is not a genuine issue. Obviously, such cases are in a minority. In most 
cases in which issues are raised by the pleadings, such issues are genuine; 
that is, the parties have evidence to support their respective pleadings, and 
the conflict between the evidence of the parties must be resolved at the 
trial by the trier of the facts, 7 ¢., the jury or a judge sitting without a 
jury. In cases in which it is apparent that there is such a genuine issue, 
it is a waste of time for a party to file a motion for summary judgment. 
However, if counsel for one party has reason to believe that the adverse 
party has no evidence to support his pleadings, and that the issue presented 
by the pleadings is therefore not a genuine issue, consideration may be 
given to the possibility of filing 2 motion for summary judgment. 

Experience in other jurisdictions indicates that one of the most fre- 
quent types of cases in which summary judgment is granted is a suit for 
the purchase price of goods sold and delivered, in which the defendant 
files an answer consisting cf a general denial.® 

Summary judgment is frequently granted in suits on promissory 
notes and other negotiable instruments.® In Ohio, the motion for sum- 
mary judgment would probably be employed in suits on promissory notes 
only when the instrument does not contain a cognovit clause, or when the 
cognovit clause for some reason is not effective. Ordinarily, when a note 
sued upon contains a cognovit clause, the plaintiff will prefer to 
take a cognovit judgment on the note. However, if a cognovit judgment 
is vacated, and defendant given leave to answer, either party might there- 
after give consideration to the possibility of moving for summary judg- 
ment. 

In mortgage foreclosure cases, the defendant is sometimes tempted 
to file an answer consisting of a general denial, in order to stave off judg- 
ment and thereby remain in possession for a substantial period of time. 
In such cases, summary judgment is frequently effective." 





719 Onto St. L. J. 11. 

8 A hypothetical case of this kind, showing the operation of summary judgment 
procedure, is set forth in 19 Onto St. L. J. 21. 

®The original English summary judgment statute was limited to bills of 
exchange and promissory notes. 19 Onto Sr. L. J. 5. 

10 A hypothetical case of this kind, showing the operation of summary judg- 
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Negligence cases in which summary judgment may properly be 
granted are exceptional. In most negligence cases, there are genuine issues 
of fact. The parties themselves are often witnesses, and their testimony, 
as well as the testimony of non-party witnesses, is frequently in sharp con- 
flict. In such cases, the affidavits and other evidentiary materials submit- 
ted in support of and in opposition to a motion for summary judgment 
would clearly establish the existence of a genuine issue of fact, and the mo- 
tion would therefore be denied. Thus, in many intersection cases, plaintiff 
and his witnesses testify that the traffic light facing the defendant was red 
when defendant entered the intersection, whereas defendant and his wit- 
nesses testify that the traffic light was green. In such cases, it is useless for 
either party to move for summary judgment, as the affidavit in opposition 
which will undoubtedly be filed by the adverse party will prevent the 
granting of the motion, 

There are occasional negligence cases, however, in which summary 
judgment may be granted, because of the absence of any genuine issue 
as to negligence or contributory negligence." 

Furthermore, a decisive defense in a negligence action, such as the 
statute of limitations, may be the basis for a summary judgment in favor 
of the defendant. Such defenses will be discussed imfra, 


STATUTE OF LIMITATIONS 

Regardless of the merits of plaintiff’s cause of action, the statute of 
limitations may be a complete bar. When this decisive defense is asserted 
by the defendant, efficient judicial administration calls for the adjudication 
of this issue prior to the trial of the other issues, if possible. If this issue 
is determined in favor of the defendant, it is unnecessary to try the other 
issues, In cases of tnis kind, the defendant will often attempt to obtain an 
adjudication of this issue before trial, but the plaintiff will sometimes pre- 
fer to avoid this if possible. In the past, the procedure available in Ohio 
to the defendant for obtaining an early adjudication of this issue has not 
been completely satisfactory. 

If it appears from the face of plaintiff’s petition that the action was 
not brought within the time limited for the commencement of such ac- 
tions, the defendant may raise the defense of the statute of limitations by 
a special demurrer, under Ohio Revised Code, section 2309.08(1). This 
may result in judgment for the defendant on the demurrer, thus avoiding 
a pointless trial. On the other hand, if the defense of the statute of limi- 





ment procedure, is set forth in 19 Onto Sr. L. J. 21. 

11 An actual Federal Employers’ Liability Act case, Wilkinson v. Powell, 
149 F.2d 335 (Sth Cir. 1945), in which defendant’s motion for summary judgment 
was granted, is discussed in 19 Onto Sr. L. J. 21-22. 

In American Airlines v. Ulen, 186 F.2d 529 (D.C. Cir. 1949), an action for 
damages for personal injuries resulting from the alleged negligence of the defend- 
ant, the district court granted plaintiff’s motion for summary judgment, and sub- 
mitted the question of damages to a jury. The resulting judgment for plaintiff was 
affirmed by the court of appeals. 
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tations does not appear on the face of the petition, the proper method of 
raising the defense is by answer.’* However, if the defendant raises the 
defense by answer, the plaintiff may file a reply raising an issue of fact 
with respect to the statute of limitations. Even if the issue is not genuine, 
it has, in the past, prevented the disposition of the case before trial. There- 
fore, it is not surprising that in this situation Ohio defendants have ex- 
perimented with the motion to dismiss, which is without statutory authoriza- 
tion. Sometimes the motion to dismiss has been effective, and has resulted 
in a judgment for the defendant without trial. In one case, the Ohio 
Supreme Court gave a qualified approval to the use of the motion to dis- 
miss to raise the defense of the statute of limitations.’* In another case, 
decided a few months earlier, the same court held a motion to dismiss in- 
effectual, in the particular situation, to raise the defense of the statute of 
limitations.’* With the enactment of the Ohio summary judgment statute, 
a clear cut procedure, specifically authorized by statute, is now available 
to the defendant who is unable to raise the defense of the statute of limita- 
tions by special demurrer, The defendant may now raise that defense by 
answer, along with his other defenses, and if the plaintiff by reply raises 
a factual issue with respect to the statute of limitations which is not gen- 
uine, the defendant may move for summary judgment. There is no longer 
any need to use the dubious motion to dismiss for the purpose of raising 
the defense of the statute of limitations. 
OTHER DEFENSES 

In addition to the statute of limitations, there are other defenses 
which may be decisive in a particular case, furnishing a possible basis for 
summary judgment in favor of the defendant. Examples of such defenses 
are the statute of frauds, res judicata, release, and failure to present a 
claim to an administrator of the estate of a decedent within the required 
time. 


DistINCTION BETWEEN SUMMARY JUDGMENT AND 
JUDGMENT ON THE PLEADINGS 

The Ohio motion for judgment on the pleadings, like the Ohio de- 
murrer, always has been ‘and still is limited to the pleadings; that is, the 
court in passing on such a motion may consider only facts appearing on 
the face of the pleadings. If a demurrer or a motion for judgment on the 
pleadings improperly attempts to raise factual issues which do not appear 
on the face of the pleadings, it is a “speaking demurrer,” or a “speaking 
motion,” and the court, in passing on the demurrer or motion, must dis- 
regard the factual issues thus improperly raised. This rule is not changed 
by the Ohio summary judgment statute. Rule 12(c) of the Federal Rules 





12 Atkinson, Pleading the Statute of Limitations, 36 Yate L. J. 914 (1927); 
Atkinson, Re-examination of the Procedural Aspects of the Statute of Limitations, 
16 Onto Sr. L. J. 157 (1955). 

18 Wentz v. Richardson, 165 Ohio St. 558, 138 N.E.2d 675 (1956). 

14 Russell v. Drake, 164 Ohio St. 520, 132 N.E.2d 467 (1956). 
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of Civil Procedure provides that 

if, on a motion for judgment on the pleadings, matters outside 

the pleadings are presented to and not excluded by the court, 

the motion shall be treated as one for summary judgment and 

disposed of as provided in Rule 56, and all parties shall be given 

reasonable opportunity to present all material made pertinent 

to such a motion by Rule 56. 

However, there is no such provision in the Ohio statutes. Therefore, 
if a party to an action in an Ohio state court moves only for judgment 
en the pleadings, it would presumably still be improper for the court to 
consider matters not appearing on the face of the pleadings. 

On the other hand, a motion for summary judgment under Section 
2311.041, Ohio Revised Code, is a legitimate “speaking motion.” By the 
terms of the statute, an Ohio court, in passing on a motion for summary 
judgment, is expressly authorized to consider the evidential materials 
enumerated in the statute. Therefore, if an Ohio lawyer wishes to invoke 
facts not appearing on the face of the pleadings, he should so word his 
motion as to make it clear that it is a motion for summary judgment, 
rather than for judgment on the pleadings. 

Furthermore, the court may grant a motion for summary judg- 
ment solely on the basis of the pleadings.” In other words, a motion for 
summary judgment will accomplish as much as a motion for judgment on 
the pleadings. However, as explained above, the converse is not true; a 
motion for judgment on the pleadings will not accomplish as much as a 
motion for summary judgment. Thus in Ohio the two motions are not 
interchangeable, as they are to a considerable extent in federal practice. 


DistINCTION BETWEEN MoTIon FoR SUMMARY JUDGMENT AND 
Motion To STRIKE SHAM PLEADING 


Although, from the historical viewpoint, the motion for summary 
judgment may be said to have developed from the motion to strike a sham 
pleading,’® the uncertainties as to the scope of the motion to strike a sham 
pleading, and as to the power of the court when passing on such a motion, 
led to the enactment of the summary judgment statute, With the avail- 
ability of summary judgment procedure, there would seem to be no reason 
why an Ohio lawyer should have any occasion to file a motion to strike a 
pleading as a sham. Furthermore, in drafting a motion for summary judg- 
ment, the inclusion of an application to strike an opposing pleading as a 
sham would appear to be redundant, and perhaps confusing. 


SUPPORTING AND OpposING AFFIDAVITS 


The provisions for the use of affidavits are the heart of the summary 
judgment statute. Without the use of affidavits, summary judgment pro- 
cedure would be no more effective than the motion to strike sham plead- 





15 Reynolds v. Needle, 132 F.2d 161 (D.C. Cir. 1942). 
1619 Onto Sr. L. J. 2-5. 
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ings. Nevertheless, summary judgment procedure has been criticized as 
“trial by affidavit.” Much of this criticism results from the mistaken be- 
lief of the critics that a judge, in passing on a motion for summary judg- 
ment, decides issues of fact. As previously pointed out, this is incorrect.” 
In passing on a motion for summary judgment, the court merely deter- 
mines whether there are genuine issues of fact. If it determines 
that there are not, it sustains the motion and enters summary judg- 
ment. However, if it determines that there are genuine issues of fact, it 
simply overrules the motion for summary judgment. It does not deter- 
mine the issues of fact on the motion; the parties have a right to try these 
issues in open court, before a jury or a judge, as the case may be. 

The requirements for the summary judgment affidavits are set forth 
in the first sentence of paragraph (D) of the statute: 

Supporting and opposing affidavits shall be made on personal 

knowledge, shall set forth such facts as would be admissible in 

evidence, and shall show affirmatively that the affiant is compe- 

tent to testify to the matters stated therein, 

Thus the affidavits differ from pleadings in at least four respects: 

(1) They shall be made on personal knowledge. 

(2) They must be sworn to positively."® 

(3) They shall set forth such facts as would be admissible in evi- 
dence. Hearsay, conclusions, ultimate facts, and so on, are not permissible 
in affidavits. 

(4) They shall show affirmatively that the affiant is competent to 
testify to the matters stated therein. 

With reference to the requirement that the affidavits shall set forth 
such facts as would be admissible in evidence, it should be particularly 
noted that the language of the affidavits is considerably more specific than 
that of pleadings. A pleading states ultimate facts, but a summary judg- 
ment affidavit states evidence. It has been saia that an affidavit on a motion 
for summary judgment should be phrased similarly to the testimony of 
the witness in narrative form, that is, it should be phrased as specifically 
as if the witness were testifying orally in narrative form, As a New York 
judge put it: ; 

“Let the affidavit follow substantially the same form as though 

the affiant were testifying in court.”’® 

Legal argument should be set forth in memoranda; it has no place in 
an affidavit.”° 

Examples of the phraseology employed in summary judgment af- 
fidavits may be found in form books.?". 





1719 Onto St. L. J. 14-17. 

18Qn10 Rev. Cove § 2309.49 provides that the verification of a pleading 
“shall be sufficient if it states that the affiant believes the facts stated in the 
pleading to be true.” 

19 SHIENTAG, SUMMARY JUDGMENT 49 (1941). 

20 Porter vy. American Tobacco Co., 7 F.R.D. 106 (S.D.N.Y. 1946). 

21 See, ¢.g., 4 West, Feperat Forms §§ 4727, 4728, and 4729 (1952), and 4 
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If an affidavit contains some inadmissible evidence, the court may dis- 
regard it, or, if no objection is made, the court may apparently regard 
the objection as waived, and consider the evidence in passing on the mo- 
tion. In view of the latter possibility, it would appear to be good practice 
for a party to file a motion to strike the inadmissible evidence, if he wishes 
to have it excluded.?* The Ohio statute, like Federal Rule 56, does not 
deal expressly with this problem.”* 

Movinc FoR SUMMARY JUDGMENT 

The preparation of a motion for summary judgment ordinarily pre- 
sents few problems.”* The wording of the motion should indicate clearly 
that it is a motion for summary judgment, and not for judgment on the 
pleadings or to strike the opponent’s pleading as a sham. Reference in the 
motion to Ohio Revised Code, Section 2311.041 may also be desirable. 
Reference in the motion to the specific affidavits and other evidentiary ma- 
terials offered in support of the motion may be desirable. Such supporting 
materials should be filed at the same time as the motion. 

Notice of the filing and the date of the hearing must be given to 
the adverse party or his counsel at least five days prior to the hearing, un- 
less such notice is waived, 

If opposing affidavits are filed by the non-moving party, counsel for 
the moving party may consider filing a motion to strike inadmissible mat- 
ter from such affidavits.” 

Normally, affidavits in support of the motion which merely impeach 
the witnesses of the non-moving party are ineffective, as they merely 
raise issues of credibility, which cannot be determined by the court in pass- 
ing on a motion for summary judgment.”® 

Oral or written argument or both should be presented to the court in 
support of the motion, in accordance with the method of hearing em- 
ployed by the court. 

Opposinc a Morion FoR SUMMARY JUDGMENT 

When a motion for summary judgment is made by a party, the first 
task of counsel for the adverse party is to determine whether the affidavits 
or other evidential materials filed in support of the motion, if unopposed, 
are sufficient to support the motion and authorize the grant of summary 
judgment in favor of the moving party. If the affidavits submitted by the 





WInsLow, Forms OF PLEADING AND Practice §§ 5592, 5593, and 5594 (3d ed. 
1934). 

22 The opinion by the late Judge Nevin in Ernst Seidelman Corp. v. Mollison, 
14 Fep. Rues Service 56e.1, Case 4, 10 F.R.D. 426 (S. D. Ohio, 1950), is a rul- 
ing on such a motion. 

23 This problem is discussed in 6 Moore, Feperat Practice 2334-2336 (2d 
ed. 1953). 

2415 Am. Jur. PLEADING AND Practice Forms Number 15:1558 (1958) is a 
general form of motion for summary judgment. 

25 See note 22, supra, and accompanying text. 

266 Moore, FEDERAL PRACTICE 2332 (2d ed. 1953). 
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moving party are clearly insufficient, counsel for the adverse party would 
not be required to file opposing affidavits, and would only file a motion to 
strike the affidavits, or portions thereof (if appropriate), and oppose the 
motion by oral or written argument or both. 

Usually, however, it would be dangerous for the adverse party to 
make the assumption that the affidavits submitted by the moving party are 
insufficient, If they are in fact sufficient, the burden of going forward is 
cast upon the adverse party. This is the fundamental principle of sum- 
mary judgment procedure. It is explicitly formulated in the last two sen- 
tences of paragraph (D) of the Ohio statute: 

When a motion for summary judgment is made and supported 

as provided in this section, an adverse party may not rest upon 

the mere allegations or denials of his pleadings, but his response, 

by affidavits or as otherwise provided in this section, must set 

forth specific facts showing that there is a genuine issue for 

trial. If he does not so respond, summary judgment, if appro- 
priate, shall be entered against him. 

Therefore, in most cases, counsel for the adverse party should, if 
possible, file opposing affidavits or other evidentiary materials contradicting 
the affidavits filed in support of the motion. The adverse party’s affidavits 
may also properly impeach as well as contradict the moving party’s affida- 
vits, as impeaching affidavits may raise a genuine issue of fact which would 
require the court to overrule the motion for summary judgment.?” Coun- 
sel for the adverse party may consider filing a motion to strike inadmis- 
sible matter from the affidavits filed in support of the motion.”* 

There are situations where it would be unjust to render summary 
judgment even though the adverse party fails to oppose the motion with 
adequate affidavits or other evidentiary materials. Paragraph (E) is de- 
signed to meet these situations: 

(E) Should it appear from the affidavits of a party op- 
posing the motion for summary judgment that he cannot for 
sufficient reasons stated present by affidavit facts essential to 
justify his opposition, the court may refuse the application for 
judgment or may order a continuance to permit affidavits to be 
obtained or discovery to be had or may make such other order 
as is just. 

Thus, if the facts are exclusively within the knowledge of the moving 
party, or if the adverse party has been unable to ascertain the identity or 
location of a witness, or has been unable to obtain an affidavit from him, or 
if the adverse party can present the evidence adequately only by examin- 
ing the witness in open court, where his demeanor may be observed, the 
court may grant the relief authorized by paragraph (E). It should be 
noted, however, that the adverse party must show affirmatively by his own 
affidavits that he is entitled to the relief authorized by paragraph (E). 





27 See note 26, supra. 
28 See note 25, supra, and accompanying text. 
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It should also be noted that affidavits under paragraph (E) perform 
a function entirely distinct from that performed by affidavits under para- 
graph (D). 

Affidavits referred to in rule 56 (f) [corresponding to para- 

graph (E) of the Ohio statute] are not evidentiary but are in 

the nature of an excuse setting forth reasons why the opposing 

party is presently unable to produce evidentiary affidavits essen- 

tial to justify his position.”® 

In some cases, counsel for the adverse party may believe that not 
only should the motion of the moving party be overruled, but that sum- 
mary judgment should be rendered in favor of his client. While some 
courts have held that the court, in passing on a motion for summary judg- 
ment, has power to render summary judgment against the moving party, 
without any cross motion by the adverse party, there is authority to the 
contrary,*° and safe practice would dictate the filing of a cross motion for 
summary judgment by the adverse party.*? 


Orper SPECIFYING Facts THAT ARE WirHout CONTROVERSY, 
WHEN Motion For SUMMARY JUDGMENT DENIED 

Even when a motion for summary judgment is denied, it may be 
possible for the court, under paragraph (C), to ascertain that there is no 
controversy as to certain material facts, and accordingly to make an order 
on its journal specifying the facts that are without controversy. Thus, even 
though a trial is necessary, the issues may be considerably narrowed, 

An order specifying the facts that are without controversy has some- 
times been referred to as a “partial summary judgment.” This term is a 
misnomer, as the order is not a judgment at all. It is not immediately 
reviewable. 

DiscRETION OF THE CouRT 

As stated supra, the su ..ary judgment statute does not attempt to 
cover every conceivable pri i which may arise. Necessarily, some mat- 
ters must be left to the dis mm of the court. Thus, while paragraph (B) 
requires at least five days notice of the hearing, a court might require a 
longer time. 

“The court may permit affidavits to be supplemented or opposed by 
depositions or by further affidavits.” Paragraph (D). Continuances may be 
necessary when th:. ‘s done, 

Paragraph (Ej gives the court considerable discretion in handling 
the situations referred to in that paragraph. Such discretion is necessary, 
due to the variety of the situations of this kind which may arise. 





29 Note, Civil Procedure—Summary Judgment Under the Federal Rules— 
Moving Party with all the Information, 41 Iowa L. Rev. 453, 455 (1956). 

30 Annot., Court’s power, on motion for summary judgment, to enter judg- 
ment against movant, 48 A.L.R.2d 1188 (1956). 

31 Annot., Proper procedure and course of action by trial court, where both 
parties move for summary judgment, 36 A.L.R.2d 881 (1954). 
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APPEAL 


In Ohio, only judgments and final orders are reviewable by the 
Court of Appeals.** A summary judgment, like any other judgment, is 
appealable.** Hundreds of summary judgments in the federal district 
courts have been reviewed as final judgments.** However, an order over- 
ruling a motion for summary judgment seems clearly not to be a final 
order, and is therefore not appealable.*° 

A summary judgment in favor of the plaintiff on the issue of liability 
alone, under the last sentence of paragraph (B) of the statute, is expressly 
stated to be interlocutory in character, Therefore, it would not be imme- 
diately reviewable. If, however, after trial of the issue of damages, final 
judgment was entered in favor of the plaintiff, an appellate court, in re- 
viewing such final judgment, might reverse for error in the entry of the 
interlocutory summary judgment in favor of the plaintiff. 

Likewise, if a court in passing on a motion for summary judgment 
does not render a summary judgment on the whole case, but does, pur- 
suant to paragraph (C) of the statute, make an order specifying the facts 
that are without controversy, such an order is not a final order, and there- 
fore is not immediately reviewable.*® If, however, after trial, a final judg- 
ment is entered, an appellate court, in reviewing such final judgment, un- 
doubtedly has the power to reverse for error in the entry of the order 
specifying the facts that are without controversy. 

If an appeal from a summary judgment is contemplated, separate 
findings of fact and conclusions of law, under Ohio Revised Code, Sec- 
tion 2315.22, are not appropriate, as the court does not determine issues 
of fact in passing on a motion for summary judgment. 

In taking an appeal on questions of law from a summary judgment, 
safe practice dictates filing a bill of exceptions pursuant to Ohio Revised 
Code, section 2321.05, containing all the affidavits and other evidentiary 
materials submitted to the court on the motion for summary judgment. 
It could not safely be assumed that such papers, even if filed with the 
Clerk, constitute “original papers” within the meaning of Ohio Revised 
Code, Section 2505.08,'in view of the previous holdings of the Ohio 
courts that many kinds of affidavits are not “original papers.”*” 





32 Ono Const. art. IV, § 6. 

33 6 Moore, FEDERAL PRACTICE 2315 (2d ed. 1953). 

34 There was no general provision for the review of interlocutory orders in 
the federal courts until the Interlocutory Appeals Act of 1958. 28 U.S.C. § 1292 (b), 
72 Stat. 1770 (1958). 

35 Marcus Breir Sons, Inc., v. Marvlo Fabrics, Inc., 173 F.2d 29 (2d Cir. 
1949). 

36 Leonard v. Socony-Vacuum QOil Co., Inc., 130 F.2d 535 (7th Cir. 1942). 

37 See, ¢.g., Willett. Admr., v. New York Central R. R., 73 Ohio App. 59, 
54 N.E.2d 317 (1943). 











1959 LEGISLATION AFFECTING THE MINOR COURTS 


Frances McGovern* 


TreENps EvIpENCED IN LEGISLATION 

The 103rd General Assembly continued the interest of earlier as- 
semblies in improving our system of minor courts. While this interest has 
been manifest to scholars and practicing lawyers for several years, it drew 
general public attention only when a long-time goal was reached in 1957: 
the abolition of the justice courts and the office of justice of the peace. 
This was achieved by extending the territorial jurisdiction of municipal 
courts wherever the idea could be sold, and by creating a new system of 
county courts for areas not served by municipal courts. 

It was the duty of the Legislature in 1959 to work out specific, iso- 
lated problems relative to procedure, jurisdiction, and administration in 
the light of our brief experience with the new minor court complex. It 
was the pleasure of the Legislature to further dignify and make more 
self-sufficient the county courts, and to make practice in county courts and 
municipal courts more nearly uniform and more like that of the common 
pleas courts. While far from being identical twins, county courts and mu- 
nicipal courts are now recognizably brothers. Swann’s Treatise, the well- 
thumbed bible of the kitchen and front-porch squires, will seldom be taken 
off the shelf by the county judges who succeeded the squires. They will 
be more likely to follow the practices and precedents of the municipal and 
common pleas courts. 

In keeping with the new character of the county courts, the county- 
wide jurisdiction of both municipal courts and county courts outside terri- 
torial boundaries was cut back to eliminate some over-lapping and to gain 
more complete responsibility within the area served. The municipal courts 
were made more useful as area courts where the jurisdiction extends be- 
yond the limits of the respective municipalities which give them their 
names, Some day perhaps the municipal names of the courts will be re- 
placed by some euphemism which emphasizes the service which can be 
given to a large district. Meantime, extensions of municipal court territory 
are difficult to sell to annexation-conscious neighbors. 

By some caprice, the Legislature failed to enact the bill which re- 
moved most of the remaining references to justices of the peace from the 
Revised Code. These references remain to remind us of work still to be 
done to adapt our courts to today’s circumstances. 


TRAFFIC OFFENSES 


It is ironic that the increasing use of the automobile which has brought 
to our minor courts an avalanche of citations for traffic offenses, has not 





*Chairman, Judiciary Committee, Ohio House of Representatives 1959—; 
Member of the firm of Quine, McGovern and Nye, Akron, Ohio; Member of the 
Akron and Ohio State Bar Associations. 
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changed our view of distance. While fifteen miles may take only a few 
minutes to travel instead of a couple of hours as in the past, the time we 
are willing to spend to get to court is still less time than it takes, 

The threatened loss of mayors’ jurisdiction to hear cases involving 
moving traffic violations after January 1, 1960, under Revised Code sec- 
tion 1901.04 and 1907.031,’ and the long-time policy of the state high- 
way patrol to take violators to courts of record where there is a choice of 
courts with concurrent jurisdiction, brought more than a hundred mayors 
forward as spokesmen for allegedly angry motorists taken past the 
mayors’ offices to more distant municipal courts, and for the motorists of 
the future who would be taken to county courts after the 1960 deadline. 
Some few merely mourned the loss of revenue, lashing out at lawyers, 
judges, and loss of home rule powers to emphasize their concern for the 
public, Most mayors, however, pointed sensibly to the very real problem 
posed to small municipalities served by county courts or neighbor-city mu- 
nicipal courts: the problem of keeping village streets protected while the 
one or two policemen were away entering charges or testifying against an 
offender. The Legislature recognized that traffic cases, by their very 
volume, pose a special problem, and met the problem by permitting mayors 
to retain their concurrent jurisdiction with county and municipal courts to 
hear cases involving moving traffic violations, whether the charge is made 
under ordinance or state law, if the offense is committed on highways 
within the municipal boundaries. Mayors thereby lose the right to hear 
charges for violations on highways outside city or village boundaries, but 
except for the few communities which banked heavily on revenue from 
costs and fees, the mayors appeared to be well-satisfied with their intra- 
mural jurisdiction. Well they might, for we perhaps went further than 
circumstances required in allowing them to retain jurisdiction of state 
cases,” 

Paralleling this cut-back to municipal limits was the removal of police 
court jurisdiction to hear any misdemeanor cases arising within four miles 
of the municipal limits or on municipally-owned land lying outside the 
municipality in which the police court was established.* 


THE Minor Courts As AREA CourRTs 


With the volume of traffic cases still offering a compelling reason to 
bring courts close to home in the outlying areas, the Legislature cleared 
the way for decentralizing court activities to some extent. 

It empowered the county commssioners, in the same enactment which 
created the office of clerk of the county court, to authorize the establish- 
ment of branch clerks’ offices for receipt of bail and other purposes,* and 





1On10 Rev. Cope (Supp. 1958). 





2H. B. 571, 103d Gen. Ass. (1959) effective November 6, 1959, amending 
Onto Rev. Cope §§ 1901.04, 1907.031. 

3H. B. 571, supra, amending On1o Rev. Cove § 1903.06. 

4H. B. 571, supra, enacting Onto Rev. Cone § 1907.101. 
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empowered municipal courts similarly to set up branch offices and to place 
special deputy clerks in charge.® 

A new section, Revised Code section 2935.15,° permits the amount 
of bail in misdemeanor cases to be set by a schedule fixed by the county, 
police, municipal and mayors’ courts, so that resort need not be had to the 
magistrate for each offense, 

The Legislature also empowered the judges of the municipal courts 
to sit outside the municipality from which their respective courts take their 
names.’ Such authority has occasionally been assumed in municipal courts 
with extended territorial jurisdiction, but some judges have hesitated to 
make provision for “riding circuit” without the specific sanction of the 
law. 


TERRITORIAL AND MONETARY JURISDICTION 


With the county courts increasingly useful as professional courts, the 
monetary jurisdiction was increased to give exclusive original jurisdiction 
up to three hundred dollars (formerly one hundred dollars) in civil ac- 
tions for money and to replevy personal property, and to give concurrent 
jurisdiction with the court of common pleas in such cases involving up to 
five hundred dollars (formerly three hundred dollars).* It is quite likely 
that later Assemblies will raise these monetary limits even higher. 

The Legislature then turned to the municipal courts to lift some of 
the overburden of cases from common pleas courts, and increased the 
original monetary jurisdiction from two thousand dollars to three thous- 
and dollars. Cuyahoga County, usually exceptional in some regard, has had 
its top limit raised to seven thousand five hundred dollars (formerly five 
thousand dollars), while the Columbus municipal court was given jurisdic- 
tion to five thousand dollars because of the particularly great number of 
suits and appeals involving the state of Ohio which are heard in the com- 
mon pleas court of Franklin County.® 

Members heard testimony that while this would reduce the backlog 
of cases in common pleas courts eventually by cutting back filings, it 
would not burden most muncipal courts to assume a larger jurisdiction. 
With salaries not keyed to case load, but to population, we may assume 
that many of our municipal courts have not only the capacity but also the 
willngness to handle more work. The Legislature was gratified and 
having had a very happy experience with municipal courts was glad to 
oblige. 

Quite some time and effort went into the task of keeping the county 
and municipal courts out of each other’s bailiwicks in counties where both 





5H. B. 571, supra, enacting On1o Rev. Cope § 1901.311. 

6S, B. 73, 103d Gen. Ass. (1959) effective January 1, 1960. 

7S. B. 350, 103d Gen. Ass. (1959) effective July 21, 1959, enacting Onto Rev. 
Cope § 1901.021. 
8H. B. 571, 103d Gen. Ass. (1959) amending Onto Rev. Cope § 1909.04. 
9H. B. 571, supra, amending Onto Rev. Cope § 1901.17. 
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systems function, Concurrent jurisdiction was often a godsend when the 
choice was between a justice court and a municipal court but the reason 
for it failing, shared responsibility, has been eliminated in cases, such as 
forcible entry and detainer actions, in which the justice courts and munic- 
ipal courts both had county-wide jurisdiction.’ 

Similarly, municipal courts were held within their territorial limits 
in cases exceeding the exclusive original jurisdiction of county courts, in 
liquor and unemployment compensation cases, cases involving violation of 
health, safety and employment regulations, and in damage cases arising 
out of the negligent operation of motor vehicles. Formerly municipal 
courts had concurrent jurisdiction county-wide on these cases." 

Time will prove whether we were wise in removing from the mu- 
nicipal courts the cases involving sums over the exclusive original jurisdic- 
tion of county courts, since jurisdiction of these cases will now be shared 
only with the common pleas courts, but at least we were consistant in 
dividing minor court jurisdiction. I think we may reasonably expect that 
the county courts are well enough accepted to be used to the limits of their 
jurisdiction. 

Not so consistent was the new provision made for municipal courts 
to handle debtors’ trusteeships on a county-wide basis, regardless of mone- 
tary and territorial limits on jurisdiction, except where jurisdiction would 
interfere with the jurisdiction of another municipal court.'* This was 
merely another instance of a practical consideration causing the legislature 
to deviate from a fairly well-marked path, as we had done once before in 
the instance of saving mayors’ court jurisdiction. 

The 1957 law creating the county courts designated all territory in 
a county which was not included in the territorial jurisdiction of a munic- 
ipal court as being a “district”. Judges are elected by the voters of the en- 
tire district. Where the population warrants, the district is then divided into 
“areas” and a single judge assigned to each area.’* This is described in 
Revised Code section 1907.071, supra as “. . . the area in which each 
judge shall have jurisdiction to the exclusion of any other judge of such 
district. . . .” but the exceptions are more numerous than the single refer- 
ence given therein would indicate since it has to do only with absent and 
incapacitated judges. 

In clearing away overlapping jurisdictions, the legislature did not 
fail to confine certain kinds of cases arising within these area subdivisions 
to the area itself in the 1959 enactments. Thus, cases involving cruelty 
to persons and animals, neglect and abandonment of children, illegal em- 
ployment of women and children, violations of liquor law, narcotics law, 





10H. B. 571, supra, amending Onto Rev. Cope §§ 1901.19, 1909.02. 


11H. B. 571, supra, amending Onto Rev. Cope §§ 1901.19, 2931.04, 3781.04, 
4143.16, 4143.27. 


12H. B. 571, supra, enacting On1o Rev. Cope § 1901.021. 
13 Ou10 Rev. Cope §§ 1907.052, 1907.071 (1958). 
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sanitary and safety regulations, illegal practice, unlawful entry and de- 
tainer, etc., are now held within the respective areas of jurisdiction where 
formerly jurisdiction was not merely district-wide but county-wide."* 


SuByectT Matrer JURISDICTION 

An interesting extension of the subject matter jurisdiction of the 
Cleveland municipal court was made in an amendment to Revised Code 
section 1901.18 of the omnibus bill.'"° The court is permitted to hear ac- 
tions for injunctions to prevent or terminate violations of ordinances and 
regulations of the city made under the exercise of the city’s police powers. 
While given only to the court which requested it in order to be able to 
deal with new actions arising under the urban renewal and slum clearance 
programs of the city, there is no reason why this authority to hear such 
injunction cases could not be given profitably to other municipal courts for 
use in cases involving health and building regulations generally. 

Strictly speaking, this is a new remedy rather than a new subject, but 
as a device to insure compliance with ordinances and regulations, it seems 
likely to take the place of prosecutions for violations in many cases and to 
open up an entire new area of effective law enforcement to the Cleveland 
municipal court. 

OTHER ADMINISTRATIVE CHANGES 

The Legislature found the professional judges of county courts, 
whom we had aimed to attract, discouraged by the paper work of main- 
taining records for their courts. Provision was made for having the clerk 
of the common pleas court serve as clerk of the county courts as well un- 
less the county commissioners and county court judges agree on appoint- 
ing a clerk for the district."® So many alternative plans for choosing a clerk 
were considered that this small problem turned out to be one of the most 
vexing of all to solve. Complicating the problem is the variation in case- 
loads from one court district to another and the neces?) passing laws 
of general application which often results, as here, in a mandate coupled 
with a permissive alternative. 

Provision is made for sheriffs as well as constables to serve summons, 
execute orders of arrest and attachment, serve subpoenas, make returns, 
and receive funds from a garnishee, etc. thereby making the sheriff a min- 
isterial officer of the court. With the elective office of constable abolished,'? 
the courts are otherwise dependent on special constables and appointed 
constables named by the township trustees.'® 





14H. B. 571, supra, amending Onto Rev. Cope §§ 1923.01, 2931.02, 3781.04, 
4143.16, 4143.27. 

15H. B. 571, supra. 

16H. B. 571, supra, enacting On1o Rev. Cope § 1907.101. 

17H. B. 571, supra, enacting Onto Rev. Cope § 509.01. 

18H. B. 571, supra, amending Onto Rev. Cope §§ 1907.301, 1911.04, .08, .09, 
-18, .19, .23, .26, .31, .37, .50, 1913.02, .03, .36, .42, .43, 1917.08, .14, .19, .20, .21, 
.23, .26, .27, .29, .30, .31, .32, .33, .35, .36, .43, 1919.02, .03, .04, .05, .06, .07, .08, 
.09, .11, .13, .14, .18, 1923.14. 
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One of the major achievements of this Legislature was passage of 
bills to increase judges’ salaries. House Bill 1431° increases the basic annual 
salary of municipal judges from six thousand dollars to seven thousand 
five hundred dollars, The per capita allowance remains the same, as does 
the limitation that salaries shall not exceed the salary of common pleas 
court judges of the county, but since common pleas court judges’ salaries 
were also raised, and since the statutory top limit on municipal judges’ 
salaries was raised from thirteen thousand dollars to fifteen thousand dol- 
lars, many judges who had already been up to the ceiling will get higher 
salaries at the beginning of ensuing terms. 


Following the precedent in other courts having more than one judge, 
staggered terms were set up, with the first turn of the wheel to begin in 
1962, when the present four-year terms will all expire. In the closing 
rush, some rather extraordinary language was inserted by the Senate into 
Revised Code section 1907.051,”° as amended by House Bill 571,74 with 
the result that the 1961 Legislature already has one job cut out for it to 
do. The new law states that beginning in 1962, in all courts having two 
or more judges, 

. not less than one-half of the number of such judges shall 

be elected for a term of four years, and not less than one-half 

of the number of such judges minus one shall be elected for a 

term of two years. Thereafter approximately one-half of the 

number of judges in each such district shall be elected for a 

term of four years at the general election of each even number 

year. 

Imagine a court with two judges to be elected in 1962. Not less than 
one-half of this number equals one or more, i.e., possibly two, to be elected 
for four years. Not less than one-half the number of judges minus one 
equals either one or none, at the option of whoever is doing the arithmetic. 
Thus either one or none is to be elected for a two-year term, It seems to 
be entirely possible to elect either two for four years, or one for four years 
and one for two years. If the first option is exercised, what then happens 
in the next even-number, year, 1964? There would be no vacancy and 
“approximately half” of the twosome is not likely to volunteer to run again 
with two years still left on the original term of election. One might argue 
that since the language could conceivably be construed to direct a one-and- 
one election, it should be so interpreted, but this would result in “not less 
than one-half” being interpreted as “one” in the first half of the phrase, 
and as “two” in the second half of the phrase in order to have something 
from which “one” can be subtracted. Similarly, with four judges, the 
combination that could result is that three judges could run for four years, 
and one for two years. In 1964, “approximately one-half”? would be two, 





19 103d Gen. Ass. (1959), effective November 2, 1959. 
20 Effective November 6, 1959. 
21103d Gen. Ass. (1959). 
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but which one of the first three four-year-termers will be the one to have 
to run for election and who will make this decision? 

One may guess that the sponsor of the proposed amendment repre- 
sented a county with an odd number of judges—or perhaps a county with 
a number of odd judges. Problems like this occur sometimes in legislation 
as a result of taking a particular problem, like how to stagger the terms of 
a five-judge court, and then solving that problem with a generalized state- 
ment that creates its own new problems, 

Another election problem was dealt with more successfully although 
the solution is at best only partial: the problem of disposing of extra judges 
where the territory of a municipal court is extended to take in part of a 
county court district. Since all county court judges in courts having more 
than one judge are elected district-wide and for a specified term, the of- 
fice of one or more of the county court judges could not be deemed abol- 
ished simply because part of the district was taken away. Even if a judge 
died or resigned, the vacancy would exist to be filled until the end of the 
statutory term. The Legislature amended section 1907.0717? in House 
Bill 571,7* to provide that where the territory of a municipal court re- 
duced the territory to be served by county courts, vacancies are not to be 
filled unless the population formula set out in section 1907.041,* con- 
tinues to justify the same number of judges. Further, the legislature di- 
rected the common pleas court to redetermine the areas of jurisdiction 
within the district at the time the size of the district is reduced, and per- 
mitted the court to again re-determine the areas at such later time as a 
vacancy might occur. This provision might not appear to be of great inter- 
est but it is likely that the Legislature will wish to continue to encourage 
extensions of municipal court territorial jurisdiction and anything that 
mitigates the problem of surplus county judges, in that event will be of 
some help. 

CRIMINAL PROCEDURE 

Senate Bill 73 and Senate Bill 133 ®° both effective January 1, 1960, 
have as their purpose the establishment of uniformity in practice and pro- 
cedure in criminal cases in the minor courts and are evidence of the in- 
terest in this area of law taken by the Ohio State Bar Association and the 
Ohio Judicial Council. 

Criminal Jurisdiction 

We have already seen that the county-wide jurisdiction of county 
and municipal courts over a number of violations of state law has been 
cut back to the territorial boundaries of the respective courts, and in the 
case of county courts with more than one judge, even further cut back 
to the areas of separate jurisdiction. 





22 On10 Rev. Cope § 1907.071 (1957). 
23 Supra, note 21. 

24 Ou10 Rev. Cope § 1907.041 (1957). 
25 103d Gen. Ass. (1959). 
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Within these territorial limits, however, municipal courts have gained 
final jurisdiction over all misdemeanor cases and cases involving viola- 
tions of ordinances of municipalities of the territory.® 


Scope of the Uniform Provisions 


For all minor courts, as the definition of “magistrate” in section 
2931.01?" would suggest, including county, municipal, police and mayors’ 
courts, new uniform procedure for arrests, searches, filing of affidavits or 
complaints, examination of the accused, bail, detention of a prisoner, ar- 
raignment, discharge of a prisoner, pleas, procedure thereupon in mis- 
demeanor cases and felony cases, preliminary hearings, bind-overs, and 
bail forfeitures are set out at length in Senate Bill 73, supra. 

Without attempting to detail how the new provisions for all courts 
inferior to the common pleas court differ from the former provisions for 
each court, which is beyond my ability to do without vast research or from 
experience with a varied practice in all the different minor courts, I will 
merely summarize the steps in the new procedure. The pattern is reassur- 
ingly familiar, There are no startling innovations. Great care has been 
taken in the new sections to specify the where’s, when’s and by or to 
whom’s and to set up the order in which alternative courses of action are 
to be considered. 

Definitions 

Definitions of “peace officer”, “prosecutor”, and “offense” have been 
added to the definition of “magistrate” in Revised Code section 2935.01, 
2937.01, and 2938.01, as amended by Senate Bill 73, supra and like 
“magistrate” become generic terms under which all sheriffs, police, mar- 
shals and constables; all prosecuting attorneys, solicitors, law directors, and 
special counsel; and all felonies, misdemeanors, violations of ordinances 
and public regulations, respectively, can be described without particulariz- 
ing for most purposes. Unfortunately, the legislation which defines these 
useful terms, often fails to use them where they would serve very ade- 
quately. 


Arrest 


Upon arrest without a warrant by a peace officer or watchman, an 
affidavit describing the offense is to be filed with the court or magistrate 
directly, or with the prosecutor who is then to file it with the court or 
magistrate.”® 

Private persons making an arrest must take the arrested person im- 
mediately to the most convenient judge, clerk of a court of record, mag- 
istrate, or to an officer authorized to execute criminal warrants who is in 


turn to take such person to the proper court or magistrate. If the officer 





26S. B. 133, supra note 25, enacting On1o Rev. Cope § 2931.041. 
27 Ono Rev. Cope § 2931.01 (1957). 
28S. B. 73, 103d Gen. Ass. (1959) amending Onto Rev. Cope § 2935.05. 
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does not file an affidavit stating the offense, the private person shall file 
such an affidavit with the proper court.”® 

On the basis of the affidavit filed, the court, clerk or magistrate may 
then issue a warrant to the arresting peace officer, or to a convenient peace 
officer in the case of arrest by a private person, to receive custody of the 
arrested person.*® 

In cases proceeding upon affidavit before arrest, the peace officer or 
private persons are to file the affidavit with the judge, clerk or magistrate, 
or with the prosecutor to be filed with the appropriate court.*" 

The judge, clerk or magistrate then issues the warrant for arrest, if 
it appears justified, or else refers the matter to the prosecutor. For mis- 
demeanors, a citation or summons may be directed to issue instead, being 
served as in a civil action, or, most commonly in traffic cases, no summons 
or warrant need be issued at all unless a person fails to appear who was 
notified to appear by the peace officer at the time the offense was com- 
mitted. 

Bail may be given by anyone charged with violating an ordinance, 
whether apprised by warrant, summons or notification.™. 

Doors and windows may be broken to make an arrest or execute a 
warrant for arrest or a search warrant, if admittance is refused. Entry 
cannot be made into a house or building not described in a search war- 
rant.* 

Upon arrest on warrant, the person is to be taken to the issuing court 
or magistrate, or, if not available, to the clerk of court or deputy, or on 
out-of-county arrests, to the most convenient court, magistrate or clerk, 
and thereupon be let to bail. 

If taken before the issuing court or magistrate, the court or mag- 
istrate is to inform the person of the charge, of the effect of various pieas, 
of his right to counsel, and if the charge is a felony, of the possible punish- 
ment and right to a preliminary hearing. The court or magistrate may 
then enter upon an examination of the charge or postpone it, all as pro- 
vided in Revised Code section 2937.02,** to which reference is made in 
Revised Code section 2935.13.° 

If the charge is a felony or if the person cannot furnish bail, the per- 
son may immediately communicate with an attorney and “at least one” 
other relative or person to get counsel or arrange bail, and shall not be 
removed from the place of detention until an attorney has had an oppor- 
tunity to confer privately with the person, or another person can be found 





29S. B. 73, supra, amending Onto Rev. Cope § 2935.06. 
30S. B. 73, supra, amending Onto Rev. Cone § 2935.08. 
31. B. 73, supra, enacting On10 Rev. Cope § 2935.09. 
32 S$. B. 73, supra, enacting On1o Rev. Cope § 2935.10. 
33 §. B. 73, supra, enacting Ou10 Rev. Cone § 2935.12. 
34 Enacted by S. B. 73, supra. 

35 Enacted by S. B. 73, supra. 
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to arrange bail. It is made a criminal offense for the custodian of the ar- 
rested person to violate these provisions.*® 

Persons held without commitment by court or magistrate may be re- 
quired to be produced before the inquiring judge or magistrate or the court 
or magistrate issuing the warrant for arrest.** 

Pleas 

Upon being arraigned, assuming that no oral or written motion to 
dismiss the affidavit be sustained, the accused may orally plead not guilty 
to a felony charge, or may plead guilty in writing. In misdemeanor cases, 
the accused may plead guilty or not guilty, may make a plea in bar of 
once in jeopardy, or may make a plea of no contest. 

This last useful plea of no contest may be likened to a plea of nolo 
contendere, but perhaps it is better likened to the old common law plea of 
misdemeanor cases: mon vult contendere, which probably signifies an ac- 
knowledgment that contest is fruitless rather than a confession of guilt. 
Such an interpretation is borne out by the latter provision in the same sec- 
tion that an accused may be found guilty or not guilty. In any event, the 
plea may mitigate the penalty and certainly it has value in allowing a 
court otherwise without final jurisdiction, to go forward and make its 
finding and impose a sentence, if any. It has, of course, the value to the 
accused of a not guilty plea in that it cannot be used against him in a civil 
suit for the same act, and yet permits prompt disposition of the case.** 

The County Court as a Court of Record 

While the impact of making the county courts courts of record may 
have bearing on other than criminal causes, it is in connection with crim- 
inal causes that it has the greatest interest to most, and for that reason is 
included here. 

A burning question throughout the discussion of the new criminal 
provisions was whether the county courts, now to be served by clerks and 
elaborate provisions for record-keeping, thereby became courts of record. 
In an attempt to resolve the issue, a Senate amendment provided in House 
Bill 571, supra, that on and after January 1, 1963, county courts are to 
be considered courts of record for all purposes of law. Yet this may only 
beg the question of whether the court is in fact a court of record before 
that date. Every condition for constituting a court of record would appear 
to be met. Only by resort to the old maxim, Expressio unius est exclusio 
alterius, can the issue be considered resolved.*® 


Preliminary Examination 


Where a plea of not guilty is entered and the accused does not waive 
examination the magistrate may then or later proceed with a preliminary 








36S. B. 73, supra, enacting Onto Rev. Cope § 2935.14. 

37S. B. 73, supra, enacting Onto Rev. Cope § 2935.16. 

38. B. 73, supra, enacting Ou1o Rev. Cope §§ 2937.06 -.08. 

39H. B. 571, 103 Gen. Ass. (1959), enacting On1o Rev. Cope § 1907.012. 
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hearing, with notice to the prosecutor and accused.*° 

At the hearing, upon giving the usual cautions to the accused, the 
magistrate may find the crime charged was committed and that defendant 
should be held and bound over to the grand jury, or be held and bound 
over to the common pleas court on some other charge which the evidence 
indicates was committed by the accused, or reduce the charge to a charge 
of misdemeanor and proceed to try it, if it is within the court’s jurisdic- 
tion so to do, or require the accused to appear before the appropriate in- 
ferior court for trial, or order discharge of the accused, which shall not 
bar further prosecution.*" 

No appeal lies from the decision of the court on preliminary examina- 


tion.*? 


Other Matters of Procedure and Right 


Detailed provisions for receipt of bail, sureties, and forfeitures are 
also set out in Senate Bill 73, supra, as are provisions for speedy trial,** 
the saving of juvenile court jurisdiction in cases involving minors under 
eighteen years of age,** control by the court or magistrate of proceedings 
upon trial,*® governing rules of evidence and procedure,*® presumption of 
innocence of the accused,*” and the familiar miscellany of order of pre- 
sentation of evidence.*® The prosecutor is given the right to delegate his 
responsibility to another attorney other than a private attorney for the com- 
plaining witness,*® and a person accused of a misdemeanor may request to 
be tried in his absence, although such trial is not a matter of right.% 

Jury Trials 

Senate Bill 73 and House Bill 571, supra, both enact new law rela- 
tive to jury trials in the minor courts. While apparently reconcilable, the 
provisions are not identical, and this may prove vexing, to say the very 
least. 

Senate Bill 73, enacting Revised Code section 2938.04, makes it 
clear that while a jury trial is a matter of right in criminal cases involv- 
ing imprisonment or a fine in excess of fifty dollars, and failure to waive 
the right in a court not of record requires that the magistrate certify the 
case to a court of record, yet in a court of record the failure to claim 
the right to a jury constitutes a waiver. 

House Bill 571, however, says that failure to demand a jury in a 





40S. B. 73, supra, note 38, enacting Onto Rev. Cope § 2937.10. 
41S. B. 73, supra, enacting On10 Rev. Cope §§ 2937.12 .13. 
42 Onto Rev. Cone § 2937.13 (1959). 

43 Onto Rev. Cope § 2938.03 (1959). 

44 Ono Rev. Cope § 2938.02 (1959). 

45 Onto Rev. Cone § 2938.07 (1959). 

46 Onto Rev. Cope § 2938.15 (1959). 

47 Onto Rev. Cope § 2938.08 (1959). 

48 Ou1o Rev. Cope § 2938.11 (1959). 

49 On10 Rev. Cope § 2938.13 (1959). 

50 Ox10 Rev. Cope § 2938.12 (1959). 
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county court (which, as we have seen, may not be a court of record for 
several years) is a waiver of the right.” 

Both agree that a jury demand is to be in writing.®* Senate Bill 73 
goes on to say that the demand may be withdrawn in writing, with costs 
incurred to be paid by the accused, and that such withdrawal shall not 
effect a re-transfer of a case to a court not of record.** 

The two bills begin to run their parallel courses again in stating when 
the jury demands shall be made, 

Senate Bill 73, enacting Revised Code section 2938.04, says that in 
courts of record, the demand is to be filed with the clerk of courts not 
less than three days prior to trial or within a day after notice, whichever is 
later. 

House Bill 571, enacting new section 1913.09, says that in county 
courts the demand “. . . must be made by the accused before the court 
proceeds to inquire into the merits of the cause, otherwise a jury shall be 
deemed to be waived.” This is consistent with a view of the county court 
as a court not of record, considering whether or not it will have to certify 
its case to another court for trial, but is hardly suitable to a court of rec- 
ord as a county court will surely be after January 1, 1963, under the 
provisions of Revised Code section 1907.012, supra, amended by House 
Bill 571. 

Senate Bill 73, in enacting Revised Code section 2938.06, states that 
if the number of jurors is not stated in the claim, the number shall be 
twelve, but the accused may stipulate for a jury of six, in which case per- 
emptory challenges are cut down to two for each side. House Bill 571, 
relative to county courts however, states simply in Revised Code section 
1913.09, supra, that there shall be twelve jurors in any criminal action, 
which will get us by without trouble until 1963, if county courts are 
meantime not courts of record, 

Perhaps a separate article should be written on how to keep track of 
amendments to House bills being made in the Senate at the same time that 
parallel Senate bills are being considered and amended in the House. 


A ppeals 

Major provisions of the new law on appellate procedure in criminal 
cases in the minor courts make it unnecessary to make a motion for a 
new trial as a first step to appeals involving the sufficiency and weight of 
the evidence.™ 

Where a motion for a new trial is made, it is to be filed within 
three days of the verdict or, under another change of the law, within 
three days of the decision of the court where trial by jury has been 





51 On10 Rev. Cope § 1913.09 (1959) 

52§. B. 73, enacting On1o Rev. Cope § 2938.04 and H. B. 571, enacting Ox10 
Rev. Cope § 1913.09, 103d Gen. Ass. (1959). 

53 Onto Rev. Cope § 2938.05 (1959). 

54S. B. 133, 103d Gen. Ass. (1959), enacting On1o Rev. Cope § 2945.831. 
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waived, or within three days of a finding by the court that the defendant 
was unavoidably prevented from filing the motion on time. 

Provisions for motion for a new trial on account of newly-dis- 
covered evidence permit the one hundred twenty day time period to run 
from the date of the decision of the court, similarly, where trial has been 
waived, or, as before, from the verdict of the jury."° Thereupon, a new 
trial may be granted whether the motion is directed to the decision of the 
court or to a verdict of a jury. 

Motion for a new trial or notice of appeal suspends execution of 
the sentence under new Ohio Revised Code section 2953.051.% 

The bill of exceptions may also be directed to the decision of the court 
where jury trial is waived, as well as to the verdict of the jury, where the 
exception is that the decision (or verdict) is not sustained by sufficient 
evidence or is contrary to law. 

The time for filing the bill of exceptions may run, under the new 
law, not only from the date of the judgment and sentence or over-ruling 
of the motion for a new trial, but also may run in appropriate circumstanc- 
es from the date of an order placing defendant on probation and suspend- 
ing the imposition of sentence. 

The “reviewing court” and not merely the court of appeals or su- 
preme court may order a full transcript where a partial transcript of the 
evidence is filed, and the time of filing the full transcript on court order 
will not affect the timeliness of the filing of a bill of exceptions by the de- 
fendant.*” 

The rules governing civil actions on taking and recording of excep- 
tions apply to criminal cases.°® 

Appeals in criminal cases from ordinance violation cases and judg- 
ments and final orders of all courts inferior to the common pleas court 
may be reviewed by the common pleas courts, as now. Judgments and 
final orders of courts of record only may be reviewed by courts of appeal. 

In turn, judgments and final orders of the courts of appeal on con- 
stitutional questions may be appealed as a matter of right. Felony cases 
and other criminal cases of public or great general interest may be ap- 
pealed if a motion to certify is allowed.” 

In order to clear the municipal court dockets of idle appeals, never 
pursued, the notice of appeal may be stricken from the files if no praecipe 
for 2 transcript is filed within ninety days of filing notice, and if no fee 
is paid for the transcript. 

The time for filing appeals from judgments or final orders in mag- 





55 §. B. 133, supra, amending Onto Rev. Cope § 2945.80. 

56S. B. 133, supra. 

57§. B. 133, supra, amending On1o Rev. Cope § 2945.65. 

58S. B. 133, supra, amending Onto Rev. Cope § 2945.832. 

59S, B. 133, supra, amending Onto Rev. Cope § 2953.02. 

60H. B. 571, 103d Gen. Ass. (1959), amending Onto Rev. Cope § 1901.30. 
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istrate courts is specified as ten days from the date of judgment, sentence 
or order placing a defendant on probation and suspending sentence. 


UNIFoRM RULEs 

Of great interest is the new provision of law permitting the Su- 
preme Court of Ohio to make uniform rules for practice and procedure 
in the minor courts, dealing with whatever the court wishes, presumably, 
but specifically with 

.- » (A) Separation of arraignment and trial of traffic and 

other types of cases; (B) consolidation of cases for trial; (C) 

transfer of cases within the same county for the purpose of 

trial; (D) designation of special referees for hearings or for 

receiving pleas or bail at times when courts are not in session; 

and (E) fixing of reasonable bonds, and disposition of cases in 

which bonds have been forfeited.™ 

The rules will bind all minor courts and supersede local rules. While 
the new enactment on criminal procedure will regularize and make uni- 
form many proceedings which before varied greatly from court to court, 
the new authority to make uniform rules will fill in many gaps. It has 
further significance to long-time advocates of judicial rule-making who 
fee] that the legislature is assuming an authority it should not exercise 
in specifying all the harrowing details of procedure, These advocates may 
see this as an opening battle won in a war for further extension of rule- 
making power. To traffic safety enthusiasts who have long urged the use 
of a uniform traffic ticket, it represents the means to achieve a long-time 


goal. 


UNSOLVED PROBLEMS 


Each legislature solves some old problems but creates a few new 
ones, Fortunately, these are seldom of great moment. Some have already 
been pointed out. Others involve references to changes which will 
need to be incorporated into some unchanged sections elsewhere in the 
Code. For instance, Revised Code section 2305.01 was left hanging in 
space when House Bill 868% failed to get out of the Senate Rules Com- 
mittee. Reference is still made not only to the justice of the peace but also 
to the former concurrent jurisdiction of the common pleas court in cases 
involving sums from one hundred dollars to three hundred dollars. 

Also, references to civil jurisdiction in mayors’ courts still turn up in 
sections dealing with service of process and appeals.® 


Tue Future 
The Legislature has taken some pride in improvements which have 





61 Ou10 Rev. Cope § 2945.65 (1959). 

62 S$. B. 73, 103d Gen. Ass. (1959), enacting On10 Rev. Cope § 2937.46. 

63 103d Gen. Ass. (1959). 

64 Ono Rev. Cope §§ 1905.16, .22 amended by H. B. 571, supra note 60, but 
not amended enough. 
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been made in recent sessions, particularly in the last two sessions when 
the fruits of earlier efforts have begun to be realized. Yet progress means 
movement towards a goal and what the Legislature’s goal is has never 
been stated. The trends evidence an unacknowledged policy, however, to 
make the county and municipal courts increasingly useful as area courts, 
taking over not only the duties of the justice of the peace, but some of the 
duties of mayors’ and police courts, to give these courts more complete 
jurisdiction within the areas they serve, to make them truly professional 
courts, and to give them a good many cases now going to common pleas 
courts. The policy seems to be meeting with general public approval, but 
the volume of traffic cases to be handled locally, the dearth of lawyers in 
some areas who are eligible to run for judgeships, and the fact that some 
common pleas courts are far from being overburdened with work now 
make it difficult to enact laws of general application which are suitable to 
all circumstances. These considerations will slow efforts to get rid of 
mayors’ and police courts, further enlarge money limits on jurisdiction, 
and confer final jurisdiction in more instances, 








OHIO AND THE UNIFORM COMMERCIAL CODE 


By Boris AUERBACH* 


One of the major bills before the 103rd General Assembly was 
House Bill No. 264, which would have incorporated the Uniform Com- 
mercial Code into Ohio law. Although the bill did not pass this session, 
every indication is that it will be enacted by the 104th General Assembly 
in 1961. When the bill was first considered during this current session 
it was given little chance of passage but as hearings were held more and 
more support was generated. The bill was passed by the House and was 
recommended for passage by the Senate Judiciary Committee unani- 
mously, However, in the remaining days of the session it was not possible 
for the bill to be placed upon the Senate calendar. 

The bill both in scope and size was one of the most extensive meas- 
ures before the General Assembly. House Bill 264 would have enacted 
387 sections of new law while repealing 489 sections and amending 18 
others. Although no other piece of legislation in recent years has been 
as thoroughly discussed and examined in law review literature’ and 
while no other piece of legislation has been as thoroughly gone over by 
interested groups, the very size and nature of the Code proved to be of 
some difficulty. For this reason, it is the purpose of this article to indicate 
what benefits would accrue to the people of Ohio should this legislation 
be enacted at the forthcoming session of the General Assembly. 

The Commercial Code itself covers practically all the commercial 
law: sales of personal property, commercial paper, bank collections and 
the relationship of banks with customers, letters of credit, bulk sales, 
documents of title, investment securities and the entire field of security in 
personal property. Generally speaking, the Commercial Code continues 
the law as it is today, both case law and statutory, but it does make 
changes in substance and clarifies the law where it is now uncertain and 
provides answers which are not readily found. Each of the substantive 
sections of the Code retains from the past rules which have been proven 
by experience. The functional approach has been adopted throughout the 
Code and conceptual distinctions are abandoned where they have not 
proved to be the easiest solution to a problem. 

The Code is the joint product of the Commissioners on Uniform 
State Laws? and the American Law Institute, both of which have con- 
tributed greatly to the present state of Ohio law. In fact, many of the 





*Member of the Ohio Bar, Legislative Coordinator, National Conference of 
Commissioners on Uniform Laws. 

1 Over three hundred articles have been written on some phase or other of 
the Code. A number of books have already been prepared on this subject. 

2 Ohio has three commissioners on uniform state laws, who are appointed by 
the governor pnrsuant to On10 Rev. Cope § 105.21 (1953). 
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sections of law* that would be repealed by the Commercial Code were 
originally prepared by the Commissioners on Uniform State Laws. For 
the most part, however, it has been over fifty years since these existing uni- 
form acts were prepared* and as we are well aware, our commerce has 
made great advances during that time. Our commercial laws need to be 
brought up to date to recognize these developments. This is one of the 
great benefits of the Commercial Code. 

In considering the Code, reference should be made to excellent 
articles which appeared in the Ohio State Law Journal in 1953° and 
1954° and which discussed in considerable detail the substance of the 
Code. In addition, the study of the Ohio Legislative Service Commission 
which appeared in February 1958* contains a detailed section by section 
comparison of the sections of the Commercial Code with existing Ohio 
statutes and Ohio cases. 

In general the Code would benefit not only lawyers in the sense that 
it makes the law more accessible, more easily understood and more up 
to date, but it would be a benefit to businessmen, bankers, retailers and 
consumers in general, 

It should be noted, however, that it is a basic policy of the Code to 
avoid, insofar as possible, what might be called class or “social” legisla- 
tion. The type of legislation that is designed to protect one group against 
another group, as for example, the small loan act,® is not affected by the 
enactment of the Commercial Code. Research has disclosed that there 1s 
substantial variation in regulatory statutes between states and that there is 
no reasonably established norm that could be adopted as a standard.® In 
addition, it was felt that any provision of this type would be highly con- 
troversial. The Code deals in what might be called the mechanical rules 
of commerce. There is no doubt that setting forth the rules of com- 
merce in the areas of sales, bills and bank collections and secured trans- 
actions has an effect upon different groups or classes. However, every 
conscious effort was made to avoid giving the Code the slightest degree 
of slant or bias either in one direction or another. This policy of neutral- 
ity was very effectively carried out. In the drafting, the personnel actively 





3 E.g., Onto Rev. Cope §§ 1315.01-76 (1953) (Unirorm Sates Act); OHIO 
Rev. Cope §§ 1323.01-.99 (1953) (Unirorm WaAreEHOUsE Receipts Act); OHIO 
Rev. Cope §§ 4965.01-.49 (1953) (UnirormM Bits or LapinG Act). 

4The Uniform Negotiable Instruments Law was promulgated in 1896, the 
Uniform Warehouse Receipts Act and the Uniform Sales Act in 1906, and the 
Uniform Bills of Lading Act and the Uniform Stock Transfer Act in 1909. 

514 Onto St. L. J. 1-93 (1953). 

615 Onto Sr. L. J. 1-75 (1954). 

7 On10 LEGISLATIVE SERVICE COMMISSION, OHIO ANNOTATIONS TO UNIFORM ComM- 
MERCIAL CoDE, INFORMATION BULLETIN No. 1958-1 (1958). 

8 On10 Rev. Cope §§ 1321.01-.99 (1953). 

® MALCoLM, THE UniForm Commercial Cope As ENACTED IN MASSACHUSETTS, 
reprinted in Wuy Your STaTE SHouLD ENAcT THE Revisep UNIFORM COMMERCIAL 
Cope 49, 56 (1958). 
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working on the Code were well balanced as to different possible points 
of view. Practicing specialists and representatives of business or industry 
were able to make substantial contributions by reason of expert knowl- 
edge.’® Although regulatory legislation has been avoided, the Code has 
been carefully drafted to avoid interfering with existing regulatory legis- 
lation. For example, Article 9 dealing with secured transactions, provides 
specifically"? that the Ohio small loan act’? and the retail installment sales 
act’® continue in force and that in the event of any conflict, these special 
acts would control. 

Both the merchant and the retailer will benefit considerably from 
the modernization of our law of sales. The experience in both Penn- 
sylvania and Massachusetts has shown the merits of having common 
commercial understanding clearly spelled out by statute. The elusive 
search for title would under the Commecrial Code play a small role in 
the field of sales.’* Instead problems as to risk of loss,’ insurable in- 
terest,’® the seller’s right to recover the purchase price’’ and the buyer’s 
right to possession’® are dealt with directly. Although the results in many 
cases will be the same, the answers are more readily determined and re- 
course to an artificial determination of intent by a jury will be eliminated. 
Of great benefit to the merchant is the recognition of the Commercial 
Code of practices which have long existed in the commercial area. For 
example, a firm offer as between merchants is recognized.’® Provisions 
are made in regard to the so-called battle of forms.”® It is now provided 
that because there may be some variation in the forms used by the parties 
there is still a contract and that the additional different terms operate 
only as an offer to modify unless acceptance is expressly conditional upon 
approval. The question is simply whether the parties are better off operat- 
ing without any contract at all although they may believe they have ac- 
tually contracted as under the existing law or whether there should not 
be a contract unless these additional terms materially alter the contract 
or the offer is expressly limited to acceptance of terms, This is an example 
of the lessening of harsh technical rules as between merchants because 
of their own commercial ‘understanding. 





10 [bid. See also Braucher, The Legislative History of the Uniform Com- 
mercial Code, 58 Co_um. L. Rev. 798 (1958). 

11 UntrForRM ComMMERCIAL Cope § 9-203. 

12 On10 Rev. Cope §§ 1321.01-.99 (1953). 

13 Onto Rev. Cope §§ 1317.01-.99 (1953). 

14 F.g., Lattin, The Law of Sales in the Uniform Commercial Code (Arti- 
cle 2), 15 Onto St. L. J. 12 (1954); Latty, Sales and Title and The Proposed 
Code, 16 LAw & Contemp. Pros. 3 (1951). 

15 UnirForRM CoMMERCIAL Cope §§ 2-509, 2-510. 

16 UnirorRM ComMMercIAL Cope § 2-501. 

17 UntFoRM COMMERCIAL Cope § 2-709. 

18 UnirorM COMMERCIAL CopE § 2-716. 

19 UniFoRM CoMMERCIAL Cope § 2-205. 

20 UNIFORM CoMMERCIAL Cope §§ 2-206, 2-207. 
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There are other benefits to both the buyer and seller. The harsh 
rule that a buyer who seeks to rescind a contract because of the non- 
conformity of goods is not entitled to any damages has been eliminated.”' 
In addition, the buyer is given the right to purchase in the open market 
and to recover from the defaulting seller the difference between the cost 
of the goods so purchased and the contract price.”* This right has long 
existed in the seller in regard to resale but this commercially reasonable 
practice of “cover” has never been given any legal recognition as to the 
buyer. 

Another example is the benefit to both the buyer and seller where 
goods are nonconforming but of a perishable nature. At present the buyer 
is often afraid to take any action to cut down the seller’s possible loss be- 
cause of the fear that he may have been found to have accepted the 
goods.”* This problem is clearly resolved by the Code which in fact im- 
poses an obligation on the buyer to minimize damages in such event with- 
out fear of an acceptance being implied.** 

Perhaps the greatest benefit to the manufacturer, the distributor and 
the retailer comes from the reforms made in the area of secured trans- 
actions, At the present time, there is no one way in which a manufacturer, 
for example, can give security in both his equipment and inventory or 
stock in trade. We have under the existing Ohio law, chattel mortgages,”° 
conditional sales,”* trust receipts,?’ factor’s lien*® and accounts receiv- 
able.” Each of these devices must be used with caution and is often 
not available for a specific type of financing. Under the existing Ohio law, 
after acquired property may be used as a basis for security in certain 
limited areas. The concept is not new to Ohio, but its use is severely 
limited by statute to certain areas. These limitations are based primarily 
upon historical accident and the chaotic manner in which our security 
law has developed.*° The Commercial Code provides a simple system 
with formalities reduced to a minimum, which can be used by economic 
vendor or financier alike and which will cover inventory and equipment 
presently owned or after acquired.** 





21 UnirorM COMMERCIAL CopE § 2-608. Under On1o Rev. Cope § 1315.70 
(1953) the rescinding buyer may recover only that portion of the price that he 
may have paid and has no other remedy. 

22 UNIFORM COMMERCIAL Cope § 2-712. 

23 Goldman and Auerbach, Why Ohio Should Adopt the Uniform Commer- 
cial Code, 32 Onto Bar 66, 69 (1959). 

24 UniroRM COMMERCIAL CopE § 2-603. 

25 Onto Rev. Cope §§ 1319.01-.10 (1953). 

26 Onto Rev. Cope §§ 1319.11-.19 (1953). 

27 Oun10 Rev. Cope §§ 1316.01-.31 (Supp. 1958). 

28 Ou10 Rev. Cope §§ 1311.59-.64 (1953). 

29 On10 Rev. Cope §§ 1325.01-.08 (1953). 

30 Gilmore and Axelrod, Chattel Security: I, 57 Yate L.J. 517 (1948); Gil- 
more, Chattel Security: II, 57 Yave L.J. 761 (1948). 

31 UntrorM CoMMERCIAL Cope §§ 9-108, 9-204. 
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By recognizing as entirely respectable the taking of security in per- 
sonal property, by placing as few obstacles as possible in the way of the 
secured party in taking and keeping security and in providing a simple 
well organized and comprehensive system, the cost of financing to the 
manufacturer and the retailer alike will be reduced and the need for 
cumbersome and often dangerous financing contrivances will be elim- 
inated. 

The fundamentals of any system of securing personal property are 
simply ones of conferring upon a particular creditor a priority in certain 
property against the risk of insolvency and the providing of the means of 
notifying competing creditors of the secured interest either by possession 
or by some other feasible means such as filing.** Article 9 is based on this 
approach. A simple agreement is needed to create the secured interest** 
and the means of notifying competing creditors are not complex.** To 
avoid confusion with older concepts, a single set of new terms is used 
to cover all types of cases.*° It should be noted, however, that to avoid 
any unnecessary break with the past, Article 9 specifically provides that if 
any prior form of instrument meets the simple fundamental! require- 
ments of Article 9 it can still be validly employed regardless of what 
it is called.*® This simply means that after the effective date of the Com- 
mercial Code, a chattel mortgage form may still be used to give a valid 
secured interest under the Commercial Code. An excellent detailed 
examination of the effect of the Commercial Code upon the existing Ohio 
security law is to be found in two articles which appeared in the Ohio 
State Law Journal. *” 

One of the major groups that would be affected by the enactment 
of the Commercial Code, is the banking industry. The banks are affected 
not only by the provisions on secured financing but also the provisions 
relating to bank deposits and collections. It is in the latter field that there 
is little existing Ohio statutory law. Most of the Ohio law on the subject 
is found in a few scattered statutes,®* some court decisions, *® federal 
reserve regulations, clearing house rules and in the fine print often to be 
found on the back of a deposit slip or other form of agreement between 
the depositor and his bank. 





32 Malcolm, of. cit. supra note 9 at 71. 

33 UniFoRM COMMERCIAL CopE § 9-203. 

34 UnirorM CoMMERCIAL Cope §§ 9-401, 9-402. 

35 UNIFORM COMMERCIAL CopE §§ 9-105, 9-106, 9-107, 9-109. 

36 These instruments will obviously meet the simple requirements of UNIFORM 
ComMMERCIAL Cope §§ 9-201, 9-402. 

37 Freedheim and Goldston, Article 9 and Security Interests in Accounts, 
Contract Rights, and Chattel Paper, 14 Onto Sr. L. J. 69 (1953). Freedheim and 
Goldston, Article 9 and Security Interests in Instruments, Documents of Title and 
Goods, 15 Onto St. L. J. 51 (1954). 

38 Ono Rev. Cope §§ 1105.11-.13, 1115.12-.15 (1953). 

39 See cases cited in OH10 LEGISLATIVE SERVICE COMMISSION, of. cit. supra note 
7 at IV - 1 to 13. 
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The bank collection process is of major importance to our economy. 
It has been estimated that from twenty-five to fifty million items per day 
are handled by our banks.*° Although banks handle this tremendous 
volume quickly and efficiently with surprisingly little litigation, when a 
case does develop it is quite difficult to determine what the law is in the 
state of Ohio. 

For example, the key factor in any bank collection case is when an 
item is finally paid by the payor bank. Under the Ohio law there is no 
easy answer to this question.* In this country there are no less than ten 
different rules as to when an item is finally paid.*? 

Article 4 provides workable rules which take into account the tremen- 
dous volume of operations for modern day banking. These provisions 
have been well accepted by banks in Pennsylvania and Massachusetts on 
the basis of their experience. Two features have been specifically cited by 
banks.** One of these deals with the problems raised by the use of drafts 
by insurance companies to collect premiums from policyholders and the 
other deals with the problem of simplifying bank endorsements for use 
in connection with electronic handling of checks, In the latter connection 
it should be noted that these provisions are quite flexible in light of the 
rapid development in the machine processing of collection items. 

The provisions relating to secured financing have also been of 
benefit to the banks. One banker stated that after he had handled a few 
loan transactions under the Code he found that the taking of security 
became much simpler and less burdensome.** The approach of basing the 
validity of the security on-the nature of the transaction and the intent 
of the parties rather than the type instrument used is practical and has 
not created litigation, 

When the Code was before the last session of the General Assembly, 
some thirty-five letters were received from banks, both large and small, 
from the state of Pennsylvania, testifying as to their five year experience 
with the Commercial Code. Without exception their experience has been 
highly favorable. It should be noted that in the states where the Com- 
mercial Code has been enacted, it has been backed by the bankers’ as- 
sociation of that state. Awareness of the benefits to be derived by the 
enactment of the Commercial Code has been growing among the bank- 
ing industry in this state as well. 

40 STATE OF CONNECTICUT TEMPORARY COMMISSION, STUDY AND REPORT UPON THE 
Unirorm CoMMERCIAL CopE 27 (1959). 

41£.g., Blair v. Union Savings Bank of Bryan, 119 Ohio St. 142, 162 
N.E. 423 (1920); Provident Savings Bank and Trust Co. v. Hildibrand, 49 Ohio 
App. 207, 196 N.E. 790 (1934); Petrie v. Garfield Savings Bank Co., 8 Ohio App. 
266 (1917). 

42 STATE OF CONNECTICUT TEMPORARY COMMISSION, Of. cit. supra note 40 at 29. 

43 SCHNADER, THE NEw MoveMENT Towarp UNIFORMITY IN COMMERCIAL Law 
—Tue Unirorm ComMerciAL Cope Marcues On, reprinted in Wuy Your STATE 
SHOULD ENACT THE REVISED UNIFORM COMMERCIAL Cope 21 (1958). 

44 Jd. at 19. 
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A word should also be said about such industries as truckers, road 
builders, and other companies which are extensively engaged in interstace 
operations. In the case of truckers or other motor carriers, rolling stock is 
usually the main source of security, For the trucker who operates in more 
than one state the problem is particularly difficult. One carrier testified 
before a congressional committee that in order to comply with pre-com- 
mercial code law it was necessary to file every mortgage not less than 
twenty-three times at an average cost of $225.00.*° The road building 
contractor faces a difficult problem in that his equipment is always on the 
move in an irregular pattern causing considerable problems as to filing. 
Genera] adoption of the Code would provide a simplified system of security 
with adequate source of information for all those who had legitimate 
reason to seek it. 

Another industry which would be greatly benefited by the enactment 
of the Commercial Code is that dealing with the issuance of investment 
securities. Transfer agents, issuing corporations and brokers will find that 
Article 8 of the Commercial Code will provide them with a much im- 
proved system for handling all transfers of securities. Under existing 
law bearer bonds are treated as being in the negotiable instruments law 
with unhappy results since that law was drafted primarily in terms of 
short term paper. Under existing law registered bonds and other registered 
securities other than stocks have been left without adequate statutory 
guides.*® 

Among those benefiting from Article 8 are executors, administrators 
and other fiduciaries, Anyone who has had occasion to settle an estate 
which includes investment paper has realized what an extremely arduous 
and complex procedure is involved, Under the Commercial Code, all the 
issuer or transfer agent of a stock security need require from the estate 
or a trustee in order to protect himself is a guarantee of the signature, a 
certified copy of the letters of the administration or trusteeship or a cer- 
tificate from a responsible party that the person is a trustee, and a tax 
waiver if involved.*’ None of the many documents now usually required 
by transfer agents need be furnished. In fact, if the transfer agent re- 
quires them, then he is bound by any limitations on power contained in 
the documents; if he does not demand them, he is not.*® 

Perhaps the largest group to benefit, at least indirectly from the en- 
actment of the Code, is the group to which all of us belong, the consumer. 
Whether the consumer is a bank president, lawyer, or truck driver, the 
clarification and simplification of our commercial laws will ultimately 
inure to his benefit. Almost all consumers have contact with commercial 





45 NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws, Con- 
NECTICUT ENACTS THE UNiFoRM CoMMBERCIAL Cope 16 (1959). 

46 Walker, Uniform Commercial Code, Article 8—Investment Securities, 14 
Onto St. L. J. 57 (1953). 
47 Unirorm CommerciaL Cope § 8-402. 
48 Ibid. 
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law in regard to sales. If it should ever happen that recourse to law is 
necessary in regard to a sales problem, the consumer would find that it 
had been worked out much more completely and with greater clarity 
than under existing law. He is also likely to find out that his problem 
would be solved with a greater respect for fair play on the part of all 
parties, One section of the Code gives the court the authority to refuse 
to enforce an unconscionable contract or an unconscionable clause in the 
contract.*® However, the parties are given sufficient opportunity to pre- 
sent evidence as to commercial setting, purpose and effect of a challenged 
provision. This, of course, is simply the equity rule which has long been 
enforced in specific performance cases and is designed to allow a direct 
examination of what may be a highly inequitable situation without forcing 
the court to resort to strained interpretations.” 


The provisions relating to warranties will also be of benefit to the 
consumer. The disclaimer of warranty of title for example must be clearly 
set forth.®’ In addition, where a buyer makes known his needs and 
relies upon the seller’s judgment to provide him with the needed article, 
there is an implied warranty that the article would be suitable for that pur- 
pose. Unfortunately, under the existing statute it has been found that this 
warranty does not exist if the article bears a patent or tradename.” The 
Commercial Code eliminates this unfortunate distinction.** Another pro- 
vision will clearly extend the benefits of certain warranties to all mem- 
bers of the buyer’s household and makes it clear that the warranty runs 
to the guest.™* We are all acquainted with the problem of the guest who 
bites on the ground glass-in a jar of baked beans. It is comforting to 
know that there is an immediate seller’s warranty and that the difficult 
task of showing negligence against the manufacturer is avoided, 


The consumer will himself profit by the simplification of the proc- 
ess by which he can give security when he makes a purchase. Under 
existing Ohio law because of formalities which are needed in order to 
make security valid against third parties there are times when the se- 
cured party loses its security by inadvertance. The levying creditor may 
gain a windfall or the purchaser to whom the buyer wrongfully sold may 
take the article free of the lien, In either of these cases the debtor him- 
self does not profit by the secured parties’ loss for he himself remains 
liable. Moreover, debtors as a class must pay the increased cost of such 
financing. The Code not only reduces the formalities to a minimum but 
provides that the creditor and purchaser with actual knowledge of a 








49 UnirorM ComMerciaL Cope § 2-302. 

50 Unconscionable Sales Contracts and the Uniform Commercial Code,— 
Section 2-302, 45 Va. L. Rev. 583 (1959). 

51 UnirorM ComMMERCIAL Cope § 2-312. 

52 Onto Rev. Cope § 1315-16 (A) (1953). 

53 UniFoRM COMMERCIAL Cope § 2-315. 

54 Unirorm Commercial Cope § 2-318. 
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secured interest could not take advantage of the slip as is the case in 
Ohio today.” 

In our status as consumer or otherwise, all of us use checks, either 
writing them or receiving them. Therefore, the greater certainty which 
has been introduced under the Commercial Code in regard to the rules 
under which the check moves from bank to bank in the collection process 
is of general benefit. The right of the drawer of the check to stop pay- 
ment, which under Ohio law is not always clear,” is clarified by the Code. 
The Code makes it clear that the bank must honor the stop order®” but 
provides in all fairness that the bank will be subrogated to the rights of 
the person it has paid so as to avoid unjust enrichment at the bank’s ex- 
pense.®* What rights the bank may have now if it improperly pays over a 
stop order are highly questionable. 

These are but some of the reasons why the Commercial Code will 
be of benefit to industry and to the general public in Ohio. 

It may be of some interest to note the type of objections which were 
raised in the hearings held before the House and Senate Judiciary Com- 
mittees during the recent session. Very few of the objections raised went 
to the substance of the Code. In general they were of the nature of 
asking for more time. It was the belief of those who appeared in opposi- 
tion that the action should be deferred until a future date so that we 
may have the experience of other states. In order to make this argument 
the differences between the Massachusetts and Pennsylvania versions of 
the Code were somewhat exaggerated. Pennsylvania, of course, adopted 
the Code in 1953 while Massachusetts adopted the Code in 1957. The 
amendments that were made as a result of the tremendous study made by 
various interested groups, particularly that of the New York Law Re- 
vision Commission, are in the Massachusetts law. Most of the amend- 
ments were not of substance and it is accepted that the Massachusetts 
version which was incorporated in the Ohio bill was superior.°® The op- 
ponents, of course, overlooked the fact that if the Code had worked 
so well for five years in Pennsylvania without these changes that there 
certainly should be little difficulty with the revised bill.® 

Perhaps the only substantial question raised was in regard to the 
floating lien problem. The floating lien refers to the situation where a 
secured party may obtain a lien on all the assets of the debtor regardless 
of whether he now owns them or is in possession of them to cover present 





55 Ou1o Rev. Cope §§ 1319.01, .11 (1953); Onto LecisLative Service Com- 
MISSION, Op. cit. supra note 7 at IX—8, 9. 

56 As to Ohio, see OHIO LEGISLATIVE SERVICE COMMISSION of. cit. supra note 7 
at IV-11. 

57 UniFoRM COMMERCIAL CopE § 4-403. 

58 UnirorM CoMMERCIAL Cope § 4-407. 

59 Schnader, Uniform Commercial Law—How Soon, 13 PERSONAL FINANCE 
QuarTERLY Report (1959). 

60 Tbid. 
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and future advances simply by the filing of a financing statement. This 
objection was based on both “economic” grounds and grounds that the 
lien would not stand up in bankruptcy.®' These arguments, however, 
somewhat overstated the position of the Commercial Code and on the 
other hand ignored existing provisions in Ohio law which to a large 
degree already permits this type of financing. 

Under the Code, the after acquired property clauses are not valid 
as to consumer goods unless the debtor acquires rights within ten days 
after value is given.** A further limit is made as to crops.®* Also, pro- 
visions are made to protect purchase money security interests,“* a buyer 
in the ordinary course of the collateral, a holder in due course® and a 
person having lien for services.® 

Under Ohio law, a lien may be obtained on collateral which may 
be subsequently obtained. It is true that this cannot be done by chattel 
mortgage™ because of the description requirements. However, there are 
two exceptions to the present chattel mortgage law. One of these rec- 
ognizes mortgages on crops to be planted within a year from the date of 
the mortgage™ and the second relates to railroad and public utility mort- 
gages.”° 

It is clear that future accounts may be financed under the accounts 
receivable act"! and inventory may be financed under the factor’s lien 
act." The factor’s lien act is somewhat similar to the Commercial Code 
in regard to this type of financing. Reference should also be made to the 
provisions of the trust receipts act which was enacted in 1957 particularly 
in regard to the provisions on notice filing and priorities.” 

Every indication from the states of Pennsylvania and Massachusetts 
discloses that there has been no monopolization of available credit. The 
technical objection in regard to bankruptcy was also raised. Under the 
1950 amendment to section 60 of the Bankruptcy Act™* the trustee in 
bankruptcy was put into the position of subsequent lienholder. In general, 





61 Both sides of this question were thoroughly presented to the New York 
Law Revision Commission, REPORT FoR 1954 AND RECORD OF HEARINGS ON THE UNI- 
FORM COMMERCIAL CopE, N.Y. Lec. Doc. No. 65 (H) (1954). 

62 UniFoRM COMMERCIAL Cope § 9-204 (4) (b). 

63 Un1FOoRM COMMERCIAL CopE § 9-204 (4) (a). 

64 UntrorM COMMERCIAL Cope § 9-312 (3). 

65 UnirorM COMMERCIAL CopE § 9-307. 

66 UNIFORM COMMERCIAL CopE § 9-309. 

87 UNIFORM COMMERCIAL CopE § 9-310. 

68 Francisco v. Ryan, 54 Ohio St. 307, 43 N.E. 1045 (1896); Coe v. Columbus 
P. & I. R. Co., 10 Ohio St. 372 (1859); Chapman v. Wiener and Steinbocher, 
4 Ohio St. 481 (1855). 

69 Onto Rev. Cope § 1319.09 (1953). 

70 Onto Rev. Cope § 1701.66 (Supp. 1958). 

71 Onto Rev. Cope § 1325.01 (Supp. 1958). 

72 Onto Rev. Cope § 1311.60 (1953). 

78 Onto Rev. Cope $$ 1316.01-.31 (Supp. 1958). 
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the applicable state laws are followed as to the perfection of secured in- 
terests. The lien created will be upheld in bankruptcy proceedings pro- 
vided that the lien by virtue of the state laws is superior to a subsequent 
lien obtained by legal process. It might be noted in passing that should 
the lien created by the Code not stand up in bankruptcy the same results 
would be reached under our existing factor’s lien act’® and accounts re- 
ceivable act.”® It should be stressed that there is nothing in the Com- 
mercial Code which requires parties to tie up the debtor’s collateral with 
one secured party.’’ Contact with credit men in other states shows satisfac- 
tion with the provisions of Article 9.7%, 

The provisions of Article 9 making credit easier for smaller busi- 
nesses will simply be another step forward in assisting the economic growth 
of this state and will keep Ohio in line with other states that have or will 
enact the Commercial Code. The enactment of modern simplified com- 
mercial laws would seem to be essential to Ohio to maintain commercial 
leadership. It is hoped that in 1961, the Code will have the support of all 
groups that may be affected and that the Code will be enacted by the 
104th General Assembly. 
--‘T4#Bankrupcy Act § 60, 64 Stat. 24 (1950), 11 U.S.C. 96 (1952). * 

75 Onto Rev. Cope § 1311.60 (1953). 

76 Onto Rev. Cope §§ 1325.01-.08. (1953). 

77 Coogan, Article 9 of the Uniform Commercial Code: Priorities Among 
Secured Creditors and the “Floating Lien”, 72 Harv. L. Rev. 838 (1958). 

78 A survey of members of the National Association of Credit Management in 
Pennsylvania disclosed that the great majority of members felt that the Code had 
not been detrimental to credit interests and in a number of instances has proved 
beneficial. The Pennsylvania, Massachusetts, and Connecticut groups actively 
favored the Code in their states. Letter from Robert L. Roper, Legislative Director, 
National Association of Credit Management to William A. Schnader, Chairman, 
Uniform Commercial Code Committee, National Conference of Commissioners on 
Uniform State Laws. (July 31, 1959). 








JOINDER OF CAUSES OF ACTION; 
HUSBAND AND WIFE; CHILD AND PARENT 


Danny D. JoHNnson* and J. E. Simpsony 


In common law, in Ohio, as well as in many other states, a husband 
has a cause of action against one who wrongfully or negligently causes 
personal injury to his wife.’ This cause of action has not been abrogated 
by any of the so-called “married women’s statutes”, which enable a mar- 
ried woman to sue in her own name as though unmarried, etc.? 

Under modern statutory practice in Ohio, a wife may sue and re- 
cover damages for injury to her person, and may claim as damages any 
wages which she has lost, any disability which she suffers and for pain 
and suffering. However, she is not entitled to recover for the loss of her 
services to her husband or to the expense to which he has been put by 
reason of her injury.* While, obviously, the great bulk of evidence neces- 
sary to establish a cause of action of the husband is likewise necessary to 
establish the cause of action of the wife, and the converse is likewise true, 
it has not been permissible under the statutes which permit the joinder of 
parties and causes of action (section 2309.05 and 2309.06, Revised 
Code) to join husband and wife and their separate causes of action in 
the bringing of one suit. 

A parallel situation has existed with respect to the claim of a minor 
for personal injuries and the cause of action of his parent for loss of 
services and expenses.* 

Numerous states have, by statute, permitted the joinder of a hus- 
band’s action for loss of services of his wife and medical expenses in- 
curred by him with the action brought by the wife to recover her own 
injuries. Such joinder is permissive in New Jersey, Massachusetts, Cali- 
fornia, Pennsylvania and a number of other states. 


The Judicial Council of Ohio has made a study of the statutory 
situation in Ohio and found that there is frequent duplication of litigation 
resulting from the inability of such plaintiffs to join their causes of ac- 
tion, although they arose out of the same wrongful act, involved the same 
defendant and required substantially the same evidence to establish. ‘The 
Council also considered that although, with consent of both parties, such 


*Of the Tuscarawas County Bar, Member of the Ohio Senate 103rd General 
Assembly. 

TOf the Hardin County Bar, Member of the Ohio State Senate 103rd Gen- 
eral Assembly. 

1 Baltimore & Ohio R.R. v. Glenn, 66 Ohio St. 395, 64 N.E. 438 (1902). 

2 Ibid. 28 Onto Jur. 2d Husband and Wife, § 134. 

8 Baltimore & Ohio R.R. v. Glenn, supra note 1; Hrvatin v. Cleveland Ry., 
69 Ohio App. 499, 44 N.E.2d 283 (1942). 

430 Onto Jur. 580 Parent and Child, § 31. 
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actions might be consolidated for trial, this seldom occurs in practice, 
because of the suspicion and lack of cooperation which often exists as be- 
tween counsel for the plaintiff and counsel for the defendant. 

As a result of this study, the Judicial Council prepared a proposal 
which was embodied in Senate Bill 313, introduced in the 103rd General 
Assembly by the authors. This proposal simply provided that causes of 
action of a married woman or a minor for personal injuries might be 
joined with the claims of the husband of the married woman or parent 
or guardian of the minor,” and that the requirement, that causes of action 
united must affect all parties to the action, should not prevent a joinder 
of the cause of action of a married woman or a minor with the cause 
of action of the husband of the married woman or parent or guardian of 
the minor, growing out of the same wrongful act.® 

As originally introduced, Senate Bill 313 amended section 2305.10, 
Revised Code, to include within the two-year statute of limitations, actions 
for expenses or loss of services occasioned by a personal injury to a mar- 
ried woman or a minor, but this portion of the bill was deleted in the 
Judiciary Committee of the Senate and Senate Bill 313 as thus amended 
was passed by both Houses and signed by the Governor. 

Consideration was given to the question as to whether the joinder 
of such causes of action should not be made compulsory, rather than per- 
missive only, However, the matter was resolved in favor of permissive 
joinder because of the difficulty which would be occasioned in the event 
a husband and wife were estranged and the husband were recalcitrant, or 
were absent from the jurisdiction. Furthermore, sufficient protection 
against unnecessary multiplicity of actions under the amended statute is 
found in section 2309.64, Revised Code, which provides that when two 
or more actions are pending in the same court, the defendant may, on 
motion and notice to the adverse party, require him to show why they 
should not be consolidated, and the court has the power to order con- 
solidation if it finds that they ought to be joined. It is unlikely that a 
husband and wife would file their actions in different counties simply for 
the purpose of harassing the defendant, and the plaintiff is protected 
by the opportunity to show cause why the actions should not be joined. It 
would appear unlikely that a court would order joinder of the actions if 
the interests of the husband and wife did not in fact coincide. 

To summarize, where in the past, most personal injuries to a married 
woman or a minor child have required the filing of two civil actions to 
bring before the proper court all of the legal rights which arise by reason 
of such injury, one such action will now suffice. Advantages to the plaintiff 
include greatly reduced expense of the furnishing of expert testimony, 
the filing of one deposit for court costs, rather than two, and perhaps 
the tactical advantage of being able to show substantial medical expenses 





5 Onto Rev. Cope § 2309.05 as amended, effective November 9, 1959. 
6 Onto Rev. Cope § 2309.06 as amended, effective November 9, 1959. 
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in the same action as is claimed damages for a personal injury itself. The 
defendant is afforded the advantage of responding in a single trial, with 
the attendant reduction of per diem legal fees, the cost of expert testi- 
mony and other expenses occasioned by a possible double trial of substan- 
tially the same issues. Of course, the reduction in the amount of litigation 
necessary to establish these causes of action has an alleviating effect on the 
crowded court dockets. 








THE NEW CRIMINAL PRELIMINARY EXAMINATION 
IN OHIO: AN HISTORICAL CONTRAST 


R. Orro MELETZKE* 


A far-reaching reorganization and standardization of criminal pro- 
cedure in Ohio was enacted by the 103d General Assembly with the pas- 
sage of Amended Senate Bill No. 73 effective January 1, 1960 “... 
making practice and procedure in the trial of criminal offenses uniform in 
courts inferior to the court of common pleas.” Although the Bill directly 
affects matters of arrest, bail, and the trial of misdemeanors,’ the key pro- 
visions have the effect of revising the criminal preliminary examination in 
Ohio for the first time in ninety years. 

In Ohio the preliminary examination is held almost exclusively be- 
fore county or municipal court magistrates,” since after January 1, 1960 
mayors will no longer have this capacity,® and there existed in 1959 only 
two police courts, at Marietta and Ottawa Hills. The purpose of the ex- 
amination is twofold. It provides a procedure inquiring in character, but 
adversary in form* designed to make possible the summary disposition of 
misdemeanors: few serious legal issues are presented by this part of the 
5 outside of problems of volume 


examination’s function at the present time 





* Member of the Ohio Bar. 

1 Amended Senate Bill No. 73 embraces Chapter 2935, Arrest; Chapter 2937, 
Arraignment-Preliminary Examination-Bail; Chapter 2938, Trial of Misde- 
meanors and Ordinance Offenses in Courts Inferior to the Court of Common Pleas. 
The scope of this article is limited to the preliminary examination section of 
Chapter 2937. 

2 The county court magistrate may hear all felony and misdeameanor exami- 
nations which arose in his district, and those cases within the county where he sits, 
if special circumstances exist, see On10 Rev. Cope § 2931.02 (1958). The munici- 
pal court magistrate has territorial jurisdiction over misdemeanors, jurisdiction 
over crimes committed within the county wide jurisdiction of county courts, and 
power to hear all felony cases committed within its territory, see OH1Io Rev. Cope 
§ 1901.20 (1953). Mayor’s courts have qualified misdemeanor jurisdiction, see 
Onto Rev. Cope §§ 1905.02-:19 (1953). Ohio’s two police courts have, in general, 
municipal misdemeanor jurisdiction, see OH1o Rev. Cope §§ 1903.06-.20 (1953). 

3 Onto Rev. Cope § 1907.031 (1958). 

4In England the process was founded upon inquisitorial power, Statute, 1554, 
1 & 2 Phil. & M., c. 13 § 4. See HoLpswortu, History oF ENGLISH Law 529 (1923), 
1 STEPHEN History OF THE CRIMINAL LAW OF ENGLAND 217 (1883). In France, 
the juge d’instruction has broad investigatory and interrogatory powers unlike 
American procedure. See Keedy, The Preliminary Investigation of Crime in 
France, 88 U. Pa. L. Rev. 385, 693 (1940); Freed, Aspects of French Criminal Pro- 
cedure, 17 La. L. Rev. 730 (1957). 

5 Where a magistrate did not have jurisdiction over a particular misdemean- 
or, he could only, in past practice, conduct a preliminary examination. See Sprague 
v. State ex rel. Staples, 34 Ohio App. 354, 171 N.E. 259 (1930); State ex rel. 
Overholser v. Wolf, 5 Ohio L. Abs. 415 (1927); Rockwell v. State, 2 Ohio L. Abs. 
666 (1924). See also 29 Onto JUR. Municipal Courts § 60 (1933). Onto Rev. 
Cope § 1907.012 (1958), gives final misdemeanor jurisdiction to the county courts. 
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brought about by traffic offense jurisdiction. The second, and more im- 
portant function of the examination is the determination of whether there 
is “probable cause” to hold a person accused of a felony for appearance 
before the grand jury for possible indictment, the Ohio Constitutional re- 
quirement for felony prosecutions.® 

Problems raised in the past administration of criminal jvstice have 
shown beyond a doubt that laws, as well as those who champion their 
spirit, must be geared to the issues of the day. This is particularly true of 
the preliminary examination. While one hundred years ago the informality 
of criminal process might have been justified by the infrequency of injus- 
tice, conditions of our day demand the clear, orderly, and just administra- 
tion of our criminal procedure. 

The draftsmen of the reorganization Bill—a sub-committee of the 
Criminal Law Committee of the Ohio State Bar Association—created a 
meeting ground of theory and practice articulated in clear concise statu- 
tory form. The language of the past, scattered about in sometimes un- 
related parts of the Code created disorganization in practice. The new 
reorganization yields a fresh, step-by-step modern preliminary examina- 
tion. 

While in the past, legal assistance was often engaged at a time too 
late in the criminal process to make effective use of the preliminary ex- 
amination, the new procedure will offer the accused more reason to re- 
quire counsel at the examination, in every kind of case. Defense counsel 
and prosecution alike will therefore be faced with new problems of sub- 
stance, as well as with the new procedure, creating a significant impact 
upon criminal practice. 

The true emphasis of the reorganization is characterized in the fol- 
lowing discussion by a comparative analysis of the historic foundations of 
the preliminary examination in Ohio and its development, to be contrasted 
with a structural classification of the new procedure. By such a dual 
separation the growth and origin of the procedure is stressed and the nexus 
between old and new adds a visible background, if not material substance 
to the meaning and purpose of the preliminary examination in present day 
practice. 


HisToRIcAL Bases 
Colonial Influence Experience of early legal structures in our country 
profoundly influenced the succeeding territorial and state governments. 
Patterned after that of the mother country, colonial criminal procedure 
was first governed by English precedent; a basis for a preliminary exam- 





6 Onto Const. art., 1 § 10 (1851). See interpretation in Stewart v. State, 41 
Ohio App. 351, 181 N.E. 111 (1932). In Ohio the felony misdemeanor distinction 
rests only upon possible punishment: “Offenses which may be punished by death 
or by imprisonment in the penitentiary are felonies; all other offenses are mis- 
demeanors. As used in the Revised Code ‘minor offense’ is synonymous with mis- 
demeanor.” Onto Rev. Cope § 1.06 (1953). 











654 OHIO STATE LAW JOURNAL [Vol. 20 


ination is traceable in England even as far back as 1194, the coroner’s in- 
quest.’ For example, criminal practice in the Virginia Colony involved two 
preliminary steps. One charged with a felony who could not furnish bail 
was first taken before a justice of the peace, and held in custody until he 
was discharged by “due Course of Law.” This meant punishment and 
release, remedial proceedings in habeas corpus, or the important procedure 
of the Examining Court, or “called court” as it was then termed—the 
second step. The theory of the Examining Court was basically English, 
but the Colonial counterpart during the 1600’s—and formally organized 
in 1705—was a unique departure from English practice. The English 
model was geographically permanent; the Colonial derivation travelled 
to the location of imprisonment. Since all serious criminal trials were held 
at the capital in Williamsburg, travel was expensive and time-consuming. 
The Examining Court was the “sifting process” that assured reasonable 
probability of conviction when an accused was sent for trial. A justice of 
the peace confronted with one charged with a serious crime directed the 
sheriff to summon an Examining Court within a fixed period of time. 
Upon arrival of the court, witnesses—including the accused’s own if he 
so desired—were questioned. The accused was questioned mot under oath. 
Testimony was recorded and witnesses were required to give bond if the 
court decided to send the prisoner to the capital.® 

Ohio: The Northwest Territory When Territorial government was 
organized in 1787, substantive criminal law and enforcement procedure 
were drawn with close reference to Colonial examples. Within the Ter- 
ritorial judicial structure,® the justice of the peace court was the most 
important at the first stage of criminal procedure. While jurisdiction in 
the disposition of cases was limited,’® the justice did sit as a preliminary 
examiner, and could take recognizance—bail—for the appearance of the 





71 STEPHEN, supra note 4. 

8 Scorr, CRIMINAL LAW 1N COLONIAL VirGINIA 55 (1930), “. . . Besides dis- 
charging a person or remanding him for trial for his life, the Examining Court 
might bind him over to the next grand jury at the County Court.” Scott cites, 
supra at 60, n. 41 some interesting history: “Orange County Examining Courts, 
1735-75 (1740-41 missing) ; thirty-seven years. Sixty-one called courts to examine 
79 criminals, 3 of whom were examined on two different charges in different 
years. Of these 82 cases, 33 were held for trial at Williamsburg; 14 were whipped 
by the Examining Court and discharged; 12 were held to the county grand jury; 
and 23 were discharged. Figures compiled from the County Recs. (MSS).” 

®Laws oF THE NorTHWEST TerRiTorY, ch.2, Aug. 23, 1788 established the 
Territorial courts: (a) Justice of the Peace, jurisdiction over petit crimes and 
misdemeanors; (b) Courts of Quarter Sessions of the Peace (the Justices of the 
Peace were part of this court, and when out of term had jurisdiction for petit 
crimes and misdemeanors) had power to hear, determine, and sentence all crimes 
and misdemeanors of any kind or nature; (c) County Courts of Common Pleas, 
civil jurisdiction only; (d) Probate Courts, jurisdiction over intestate and testate 
property matters; (e) General Court, jurisdiction over criminal and civil matters, 
meeting only four times yearly durng the early years. 
10 Laws OF THE NORTHWEST TERRITORY, ch.2, Aug. 23, 1788. 
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accused at the upper court. 1798 Territorial legislation adopted from the 
Massachussets Code fixed the first examining jurisdiction: 

. the justices of the peace shall examine into all homicides 
murders, treasons and felonies done and committed in their 
respective counties and commit to prison all persons guilty or 
suspected to be guilty of manslaughter, murder, treason or 
other capital offence and to hold to bail all persons guilty or 
suspected to be guilty of lesser offenses which are not cogniz- 
able by a justice of the peace ... and . . . examine into all 
other crimes, matters and offences which by particular laws are 
put within their jurisdiction.” 

The Territorial period of fifteen years witnessed no attempt to 
broaden the preliminary procedure. The Virginia Examining Court de- 
vice apparently was not then necessary because of the minute territorial 
population, contrasted with almost one hundred years of Colonial inhabita- 
tion in Virginia. 

Ohio Statehood: The Early Experience Ohio became a state in the 
latter part of 1802, and the First General Assembly which met on 
March 1, 1803, abolished all Territorial Courts’? and repealed the ex- 
isting modes of criminal procedure.** Common Pleas courts were given 
outstanding criminal jurisdiction except for capital crimes which were to 
be tried exclusively in the Supreme Court."* 

Judicial organization and population growth were important factors 
in the shift in criminal procedure which developed from the early years 
of statehood until 1869. Preliminary examination developed into two 
distinct types of procedures. First, the established procedure of justice of 
the peace “examination”’® ‘was gradually augumented. Second, the very 
important procedure of the Examining Courts was created. 

The Justice of the Peace 

As in the Territorial days, the justice of the peace was given an in- 

quisitorial power over those accused persons properly before his court. 





11 Laws OF THE NoRTHWEST TERRITORY, ch. 77, May 1, 1798. For an interesting 
historical discussion of statutory effect of English law, see Pot_tack, On1o UN- 
REPORTED JUDICIAL DeEcisIONs 204-219 (1952). 

12 On10 Laws, ch. 7 § 28, April 15, 1803. 

13 Laws OF THE NORTHWEST TERRITORY, ch. 77, May 1, 1798 repealed by Onto 
Laws, ch. 47 § 24, Feb. 17, 1804, and Onto Laws, ch. 113 § 1, Feb. 22, 1805. 

14 Onto Laws, ch. 7 § 4, April 15, 1803. 

15 The statutory language remained unchanged, the repeal and reenactment 
as follows, from 1804 through 1824: On10 Laws, ch. 47, Feb. 17, 1804, infra note 16, 
repealed and substance re-enacted by On10 Laws, ch. 54, Feb. 12, 1805. The latter 
chapter was amended by Onto Laws, ch. 124, Jan. 22, 1806 (non-criminal) ; both 
chapters 54 and 124 amended by Onto Laws, ch. 174, Feb. 20, 1808 (non-criminal). 
Oun10 Laws ch. 179, Feb. 18, 1809 repealed and substantially re-enacted On1i0 Laws 
ch. 54, 124, 174. Onto Laws, ch. 327, Feb. 11, 1214 repealed and re-enacted sub- 
stance of chapter 179. On10 Laws, ch. 475, Feb. 16, 1820 repealed and re-enacted 
chapter 327. On10 Laws ch. 636, Feb. 25, 1824 repealed and re-enacted substance 
of chapter 475. 
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General statutory authority was for many years the only basis for pre- 
liminary examination, the foundation for the now departed justice of the 
peace and present county court procedure.’® 

. . and they are hereby authorized and required on view or 

complaint made, on oath, to cause any person, charged with a 

crime, or a breach of the laws of this state, to be arrested and 

brought before him or some other justice of the peace . . . and 

such person to commit, discharge or let to bail, as the nature 

of the case may require . . .” 

Although justice jurisdiction was realigned in 1831,’* the status of 
of the procedure remained the same through 1869, with some additions,’® 
and represents no marked variance with today’s county courts. Final juris- 
diction of the justice courts was, of course, limited.”° 


The Examining Court 


Because of the limits placed upon justice of the peace final juris- 
diction, many persons accused of crime were placed in jail following the 
justice’s “inquiry.” Many, of course were never afforded this first step, 
but even held in jail without amy hearing. This lack or protection and 
formalism in the justice courts led to the creation of a special Examining 
Court in 1806 composed of the associate judges of the court of common 
pleas; an adoption of the Virginia example. Cases involving possible capi- 
tal punishment required this examination; in other cases, both felony and 
misdemeanor, the examination could be demanded. The provision for capi- 
tal offenses illustrates the mode of procedure: 

That when any person . . . shall be charged with any capital 

offence and apprehended for the same, he . . . shall have a 

special court of common pleas within fifteen days after he... 

shall be apprehended; and the associate judges are hereby re- 
quired, within fifteen days after any person .. . shall be so 
charged and apprehended, to hold a court for the purpose of 
hearing testimony for and against the said criminal . . . and if 

the said court shall be of the opinion from the testimony, that 

it is not sufficient to create a suspicion of guilt, then the said 

court shall dismiss such criminal . . . but if the said court shall 

be of opinion that the testimony is sufficient to create a suspi- 

cion of guilt, then the said court shall admit such criminal 





16 See note 31 (b) infra. 

17 On10 Laws, ch. 47 § 1, Feb. 17, 1804. 

18 On10 Laws, ch. 837, March 11, 1831, repealing Onto Laws, ch. 636, supra 
note 15. 

19 35 Onto Laws 87, March 27, 1837 repealed Onto Laws, ch. 837, supra note 
18, and substantially re-enacted the same. 53 Onto Laws 37, March 29, 1856 
added section 46 to the act, affixing punishment on a plea of guilty, or discretion 
to recognize to the upper court. 

20In criminal proceedings the justice of the peace court, from its inception 
in 1788, see note 9 supra, to its abolishment in 1957, had only final misdemeanor 
jurisdiction in some cases, general in the early years and limited later with the 
establishment of police and municipal courts. 
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. . . to bail (the sufficiency of which the court shall determine) 

or confine him . . . in the jail of the proper county, for his... 

further trial; and after any person or persons shall be let to 

bail, or confined for further trial, it shall be the duty of the 

prosecuting attorney to proceed as heretofore required.** 

This Examining Court, like the Virginia “called court”, was a 
travelling court, upon notice and call. The practical reasons for its adop- 
tion stem from the fact that a preliminary process was necessary to pre- 
vent groundless prosecutions in the criminal courts, and the accused needed 
more protection than was previously afforded. 

In the following years, clarification and extension of policy gave the 
Examining Court a wider scope.”* An important variation was enacted 
in 1852, when one judge of the Probate Court was substituted for the 
associate judges of the common pleas court**—the basis for the present 
day Examining Court. 

Ohio Revision: 1869 With the formative years in the past, Ohio in 
1869 embarked upon an era of procedural organization. The first Code 
of Criminal Procedure of Ohio was instituted by the General Assembly 
on May 6, 1869.** Justice of the peace procedure remained substantially 





21 Onto Laws ch. 125 § 3, Jan. 27, 1806. There is a decided possibility that 
the English origin of the Examining Court developed from the ancient writ of 
de odio et atia, referred to in the Magna Charta, prior to the year 1000, see 1 
STEPHEN, supra note 4 at 242 “... it is at all events clear that the effect of the 
writ was to cause a preliminary trial to take place in cases of homicide, the 
result of which determined whether the accused should be admitted to bail or im- 
prisoned till he was finally tried.” 

22 On10 Laws, ch. 151, § 4, Feb. 4, 1807, repealing and substantially re-en- 
acting On1o Laws, ch. 125 § 3, did not separate the statute sections in terms of the 
grade offense accused; the sitting of the court was made by request; a three day 
notice and a fifteen day period was substituted, and the sheriff automatically ap- 
pointed the date of the court. Later, the time limit was completely abolished, mak- 
ing only a three day notice to the associate judges required, On1o Laws, ch. 158 
§ 14, Feb. 17, 1808 repealing and substantially re-enacting On1o Laws, ch. 151. 
Chapter 158, also required the court to compel the attendance of witnesses. In 
1810 the clerk of courts and prosecuting attorney were required to be notified, 
Onto Laws ch. 243, §§ 106-108, Feb. 16, 1810, repealing and substantially re-en- 
acting Ou1o Laws, ch. 158. 

Further history: On10 Laws, ch. 384, § 108, Feb. 23, 1816 repealed On1o Laws, 
ch. 243, without re-enacting the same. On10 Laws, ch. 386 § 1, Feb. 26, 1816 en- 
acted the same examining court provision as formerly, with slight change. Enact- 
ment and repeal: On1o Laws, ch. 597 § 1 (1824); 29 Onto Laws 155 § 1 (1831); 
50 Onto Laws 97 § 1 (1852); 66 On10 Laws 287, 294 § 48 (1869). 

23 §0 Onto Laws 97, March 12, 1852, repealing Onto Laws, ch. 832. 

2466 Ono Laws 287-335, May 6, 1869. The Act was in 10 titles. Title II 
was “Of Arrest, Examination, Committment and Bail”; Article II consisted of 
“Examination” (sections 30-42) and Article III was “Bail” (sections 43-66). Re- 
garding the source of the Code, compare the original Field Code of Criminal Pro- 
cedure with Livingston’s Code, printed at 2 LiviINcsToN, CRIMINAL JURISPRUDENCE 
237 (1873). 
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the same as before: inquiry into the complaint, discharge or recognizance.” 
Later, county-wide jurisdiction was curtailed and limited to cases instituted 
in the justice court by the prosecutor, sheriff, or other enumerated offi- 
cials, 

The organizetion of the Code of Criminal Procedure brought to 
Ohio a long overdue, specifically defined preliminary examination of first 
instance. Prior to 1869 the Examining Court was the only dependable 
legal safeguard offered to an accused. The Code, however, explicitly de- 
fined the preliminary examination, the foundation for that criminal pro- 
cedure until the present reorganization of 1959. In short the Code pro- 
vided for delivery of an arrested person and the warrant, to a proper 
magistrate. Pleas were permitted; guilty on a misdemeanor charge if on 
complaint of the party injured, in the magistrate’s discretion. The accused 
was to be bound over to the common pleas court automatically if proable 
cause was found—where the injured party did mot complain.”’ A finding 
of probable cause justified recognizance of witnesses, and bail for the ac- 
cused in felony cases—if the offense was bailable.?* If no probable cause 
was found, the accused was to be discharged.” 

Because of this new procedure of first instance, the Examining Court 
took on a completely different function. The Court became a further 
safeguard, after the preliminary examination, significant where the offense 
charged was not bailable, or where bail required by the magistrate was 
financially beyond the means of the accused. Furthermore the Court pro- 
vided a more stringent search for probable cause, and the Court could 
require bail of a different amount than the magistrate; viz: within the 
accused’s means. The contrast between the Examining Court legislation, 
as it appeared in the 1869 Code, and the earlier legislation referred to 
above, is significant.*° 





25 All prior justice of the peace criminal procedural acts were repealed by 
66 Onto Laws 287 § 225 (1869), except §§ 24-29 and 33 of 35 On1o Laws 87, 
March 27, 1837 (forms and constables). 66 Onto Laws 287 §§ 1, 13, 23 and 30 
re-established existing procedure. 

26113 On1o Laws 123 (1929). Analagous county court section, see present 
Onto Rev. Cope § 2931.02 (1958). 

2766 Onto Laws 287, at 292, 293, §§ 30, 31 and 34 (1869). 

28 66 Onlo Laws 287, at 293, 294, §§ 35-41, and 43 (1869). 

2966 Onto Laws 287, at 293 § 37 (1869). 

30 66 Oxn1o Laws 287 at 294, § 48 (1869), “When any person shall have been 
committed to jail charged with the commission of any crime or offense, and wishes 
to be discharged from such imprisonment, the sheriff or jailor shall forthwith give 
to the probate judge, clerk and prosecuting attorney of the proper county, at least 
three day’s notice of the time of holding an examining court, whose duty it shall 
be to attend, according to such notice, at the court house; and said judge having 
examined the witnesses (the person charged included, if such person shall re- 
quest an examination), shall discharge the accused, if he finds there is no probable 
cause for holding him to answer; otherwise he shall admit him to bail or remand 
to jail; and said probate judge shall have power to adjourn from day to day, 
during such examination, or for such longer period as he shall deem necessary 
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With the institution of a magistrate’s preliminary examination estab- 
lished in the first stage of criminal proceedings, the era of structural de- 
velopment was at an end. The justice of the peace “inquiry” statute re- 
mained, as did the very important procedure of the Examining Court. The 
shift from the 1870’s to the 1950’s was one of legislative clarification, 
rather than basic fundamental change.*! Introduction to the new pro- 
cedure, however, calls upon a different theme. Basic theory, of course, 
remains stable, and judicial duties as well as individual rights are shaped 
around the practice as it developed. But, the procedure is characteristically 
different. 


Tue New PRocepuRE 

Reorganization of the preliminary examination is grounded upon two 
basic but important premises: formal chronological organization, and fore- 
most protective opportunity for the individual, In such a proceeding the 
stress must be principally upon efficiency and utility, combined with suf- 
ficient safeguards for the accused. Practical formality in the new legisla- 
tion should ideally satisfy demands by prosecution, defense, and judiciary, 
for efficient yet protective administration of criminal justice. 

While a few sections of the old procedure remain unchanged,” the 
new process is a fresh innovation, Categorically the logical organization of 
the preliminary examination lends itself to a division composed of several 
steps or phases, 

Informing the Accused—Opening Announcement One accused of 
crime—felony or misdemeanor—must be brought before a court or mag- 
istrate** either pursuant to arrest, or upon summons or notice, Section 
2937.02 provides that the first duty of the court or magistrate in all cases 





for the furtherance of justice, on good cause shown by the state or accused.” 

31 Subsequent development from 1869 to the present. 

(a) Preliminary examination: See 73 Onto Laws 219 (1876); 80 Onto Laws 141 
(1883) ; 82 Onto Laws 149 (1885); 92 Onto Laws 98 (1896). From 1910-1952 the 
following were added: 113 Onto Laws 123, ch. 12 §§ 2,4,5,12,13,19 (1929); 114 
Oun10 Laws 320, 479 (1930). 

(b) Justice of the Peace. See 113 Onto Laws 123, 215 (1929). The successor to 
the justice of the peace court, in 1958, the county court, has substantially the same 
criminal jurisdiction as the former, see OHIO Rev. Cope § 2931.02 (1958): “. .. on 
view or on sworn complaint, to cause a person, charged with the commission of 
a felony or misdemeanor, to be arrested and brought before him or another judge 
of a county court, and . .. to inquire into the complaint and either discharge or 
recognize him to be and appear before the proper court . . . or otherwise dispose 
of the complaint ... .” 

(c) Examining Court: See 113 Onto Laws 123, 215 (1929); 115 Onto Laws 530 
(1933). For structural changes from inception to 1869 see note 22 supra. 

32 Onto Rev. Cope §§ 2937.16 (recognizance of witnesses); 2937.17 (recogni- 
zance for minor) ; 2937.18 (witness’ refusal to enter into recognizance) ; 2937.20 
(court disqualified to act) (1953). 

33 The definition of magistrate under former procedure controls; On1o Rev. 
Cope § 2931.01 (1957). 
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is to make an opening informative announcement to the accused, includ- 
ing: the nature of the charge, and the identity of the complainant, per- 
mitting the accused or his counsel to see and read the affidavit, complaint, 
or a copy; that the accused has the nght to have counsel immediately and 
the right to a continuance to enlist aid of counsel; a statement about the 
effect of a plea of Guilty, Not Guilty, and—in misdemeanor cases—No 
Contest. And, the accused must be appraised of his right to trial by jury 
and the necessity of making a written demand. If the offense charged is 
a felony, the accused must be informed of the nature and extent of pos- 
sible punishment, and of his right to what is termed in the statutes, a pre- 
liminary hearémg.** 

Arraignment The second step, section 2937.03, requires reading the 
substance of the affidavit or complaint to the accused, unless he waives 
such a reading. This is a first stage arraignment, within the preliminary 
examination. At this point in the proceeding, inquiry is made by the judge 
or magistrate as to whether the accused understands the nature of the 
charge. If there is no indication of understanding, the judge or magis- 
trate must give a legal explanation to the accused. The absolute right to 
counsel is here preserved with a provision requiring continuance®* if the 
accused has no counsel and wishes representation, the magistrate setting 
bail if the offense is bailable. In cases where the offense is not bailable or 
where the accused cannot make bail, an excellent protective provision re- 
quires that the officer in custody make available a telephone for arrange- 
ment for counsel or bail, or that the officer take a message to any attorney 
within the municipality where the accused is confined. This should secure 
adequate legal representation at the first instance. 

Motions In cases where the accused does not desire counsel, or upon 
the expiration of a granted continuance to engage counsel, the new pro- 
cedure provides for a motion to dismiss the complaint or affidavit.°* The 
motion may be either oral and ruled upon at presentation, or in writing 
and set for argument at a later time, upon testimony or affidavits, where 
necessary.*” The motion will be quite useful in misdemeanor cases where 
technical flaws in form appear, or where the statute of limitations has run. 
The accused has available any exception which could be asserted against an 
indictment or information by a motion to quash, a plea in abatement, or 
demurrer. 

Section 2937.05 provides for discharge of the accused upon the sus- 
taining of a motion made, unless the defect can be corrected without 
changing the nature of the charge. This is to be effected by amending the 





34 The term is used within the statute for the first time, although admittedly 
it has been much referred to in practice. ‘Examination’ now is the entire process, 
misdemeanor and felony. 

35 See note 48 infra. 

36 Section 2937.04. 

37 Proof by testimony or affidavits is permissible where “. . . the motion 
attacks a defect in the record by facts extrinsic thereto .. . .”, section 2937.04. 
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complaint or filing a new affidavit, reswearing the affiant. The new section 
should do away with the rather useless procedure of “amending the war- 
rant,” provided for in the past.** The sustaining af any motion, of course, 
is mot a bar to further prosecutions—felony or misdemeanor. 

Pleas Upon the disposition of any motions, or if no motions are made, 
the next step in section 2937.06 requires the accused to formally plead 
to the charge. Here the statutory arrangement draws a procedural distinc- 
tion between misdemeanors and felonies, but pleas are mandatory in either 
instance. 

Misdemeanors 

A person accused of a misdemeanor is entitled to one of four pleas, 
and a plea’ will have the effect of waiving any objection that could have 
been raised by previous motion.*® The plea of Guilty, used quite exten- 
sively in traffic cases, is receivable by the court or magistrate unless he be- 
lieves it has been made because of mistake or fraud, in which case a plea 
of Not Guilty is entered. Upon an explanation of surrounding circum- 
stances from the affiant, complainant or his representative, and a state- 
ment of the accused, sentence is pronounced or that matter continued. 

A plea of No Contest—new in Ohio—is permitted and authorized 
by the new procedure in misdemeanor cases only, The plea has the useful 
aspect of not being subject to construction of an admission of guilt in a 
later civil or criminal action. This makes for a very valuable change in 
our procedural law. The plea constitutes a stipulation that the judge or 
magistrate may make a finding of guilty or not guilty from the explana- 
tion of circumstances, imposing sentence or continuance accordingly.*° 

When an accused pleads Not Guilty or Once in Jeopardy, the other 
two permissible misdemeanor pleas, the matter must be set for trial before 
a court or jury, depending upon circumstances, A dual distinction is estab- 
lished in the new procedure. If the charge is a misdemeanor in a court of 
record, the trial may be set for a future time, with the accused let to bail 
in the interim, or with the consent of the prosecutor and accused, set for 
disposition forthwith. If the court is mot of record, and the offense does 
mot require a jury trial, trial may be set in the future, or forthwith, if 
prosecutor and accused consent.** 

In a court mot of record, where the right to a jury trial exists, the 
matter cannot be tried by the magistrate unless the accused waives a jury 
and consents to be tried by the magistrate im writing. When there is no 
waiver the cause is to be transferred to a court of record within the county, 
with the accused recognized to appear, if necessary. It is expressly pro- 





38 Report of Criminal Law Committee, 31 Onto Bar 411, 431 (May 12, 1958). 
39 Section 2937.06. 
40 Section 2937.07. 
41 Section 2937.08. 
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viced that this transfer will not require the filing of any indictment or in- 
formation.‘ 
The new section effectively precludes jury trials in courts which 
probably are not well equipped to provide them.** 
Felonies 


Where the offense charged is a felony, only a plea of Not Guilty or 
a written plea of Guilty is permitted. The requirement of a written Guilty 
plea is an innovation of obvious merit. Before accepting a plea of Guilty 
the court or magistrate is required to advise the accused that the plea con- 
stitutes an admission which may be used against him at trial. When the 
accused enters a written Guilty plea or pleads Not Guilty and waives the 
right to have evidence taken, the magistrate or court has the option of 
either determining automatic probable cause—binding the accused to the 
Common Pleas court pursuant to indictment, or proceeding with the taking 
of evidence, Thus, the accused’s waiver may or may not be effective. The 
automatic finding is permissive and not mandatory.** 

Upon a plea of Not Guilty, or when the accused does not plead— 
and a plea of Not Guilty is entered for him*°—or if the waiver of ex- 
amination on a Guilty or Not Guilty plea is refused by the court or 
magistrate, the matter is automatically continued for hearing unless the 
prosecutor and accused consent to a hearing forthwith.*® The effect of this 
provision should curtail the much criticized perpetual continuance,*’ since 
the ten day limit has been rephrased and enacted within the new pro- 
cedure.*® 

Proceedings at the Preliminary Hearmg The “hearing’’—the last- 
stage felony procedure of the preliminary examination,*® will have been 





42 Ibid. 

43 “An additional objective of this proposal is to permit transfers to “courts 
of record” generally, not merely to Common Pleas Court, which frequently means 
running speeding and right of way cases through the grand jury at great bother 
and little gain.” Report of Criminal Law Committee, note 38, supra at 433. 

44 Section 2937.09. This section makes the preliminary hearing dispensable 
where it may not be expeditious or desirable. 

45 Section 2937.06. ‘ 

46 Section 2937.10. “This provides for automatic continuance for hearing un- 
less all concerned consent.” Report of Criminal Law Committee, note 38, supra at 
434. 

47 For example, an article appeared in the Cleveland Plain Dealer declaring: 
“Fed up with the Municipal Court continuances given a frequently arrested man 
who is charged with three felonies . . . detectives yesterday asked for and got 
assurance that the cases could be presented directly to the grand jury.” Cleveland 
Plain Dealer, April 11, 1958, p. 14, col. 1. 

48 Section 2937.21 provides that no continuance at any stage, including that 
given for determination of a motion extend for more than 10 days, unless the 
accused and the state consent. Continuance or delay in ruling contrary to the 
10 day provision, unless procured by the accused or his counse] is grounds for dis- 
charge of the accused forthwith. 

49 “Hearing” appears in sections 2937.02, 2937.10, 2937.11, 2937.15. See note 
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set at the pleading stage, or held at once with both parties’ consent. The 
procedure will begin with the prosecutor stating the case for the state, al- 
though he is mot required to do this. An examination of witnesses and in- 
troduction of exhibits for the state follows. The rules of evidence pre- 
vailing in criminal trials are binding here, with the accused and the mag- 
istrate having the full right of cross examination. Cross-examination under 
past procedure had been a presumed right,” based upon the language “The 
rules of evidence in civil causes, where applicable, govern in all criminal 
causes.”*? And statements of witnesses given at the preliminary examina- 
tion can be admitted at later trial under certain circumstances.” 

The accused under the new procedure may examine any exhibits of 
the state prior to their introduction at the hearing. Furthermore, separa- 
tion of witnesses is provided, as under the old procedure, upon motion of 
the state or accused.™* 


Section 2937.12 provides the key points of the hearing: 

(A) At the conclusion of the presentation of the state’s case 
accused may move for discharge for failure of proof or may 
offer evidence on his own behalf. Prior to the offering of evi- 
dence on behalf of the accused, unless accused is then repre- 
sented by counsel, the court or magistrate shall advise accused: 

(1) That any testimony of witnesses offered by him in 
the proceeding may, if unfavorable in any particular, be used 
against him at later trial; 

(2) That accused himself may make a statement, not 
under oath, regarding the charge, for the purpose of explain- 
ing facts in evidence; 

(3) That he may refuse to make any statement and such 
refusal may not be used against him at trials; 

(4) That any statement he makes may be used against 
him at trial.®* 





34, supra. 

50 A.L.I. Cope or Crim. Procep. § 46 (1930); Miller, The Preliminary Hear- 
ing, 15 A.B.A.J. 414, 415 (1929); Fep. R. Crim. P. 5(c). 

51 Onto Rev. Cope § 2945.41 (1953). 

52 These statements are admissible providing “. . . the witness . . . dies, or 
. . . becomes incapacitated to testify . .. .”, On10 Rev. Cope § 2945.49 (1953) ; 
see 15 On10 Jur. 2d Criminal Law § 415-421 (1955). Good cause must be shown 
for the witness’ incapacitation in order to admit the earlier testimony, Mitchell v. 
State, 40 Ohio App. 367, 178 N.E. 325 (1931). 

53 Section 2937.11. 

54 Under former practice pleas and admissions against interest were long 
accepted as competent evidential matters. State v. Jackson, 25 Ohio L. Abs. 229 
(1937); Booker v. State, 33 Ohio App. 338, 169 N.E. 588 (1929); cf. Smith v. 
State, 24 Ohio C.C. Dec. 526 (1912) where the examining magistrate was per- 
mitted to testify at the trial to an admission of guilt made before him. See also, 
Annot., 141 A.L.R. 1335 (1942). The limit of admissibility is the use of “Forced 
confessions” and the use of the “third degree.” See generally MorELAND, MopERN 
CRIMINAL ProcepuRE 91-99 (1959); Warner, How Can The Third Degree Be 
Eliminated? 1 Bit or RicuTts Rev. 24 (1940); Kauper, Judicial Examination of 
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(B) Upon conclusion of all the evidence and the statement, if. 

any, of the accused, the court or magistrate shall either: 

(1) Find that the crime alleged has been committed and 
that there is probable and reasonable cause to hold or recognize 
defendant to appear before the court of common pleas of the 
county or any other county in which venue appears, for trial 
pursuant to indictment by grand jury; 

(2) Find that there is probable cause to hold or recognize 
defendant to appear before the court of common pleas for trial 
pursuant to indictment or information on such other charge, 
felony or misdemeanor, as the evidence indicates was commit- 
ted by accused; 

(3) Find that a misdemeanor was committed and there 
is probable cause to recognize accused to appear before himself 
or some other court inferior to the court of common pleas for 
trial upon such charge; 

(4) Order the accused discharged from custody. 

This formal “finding” section is well amplified by the new probable 
cause test of section 2937.13: 

In entering a finding, pursuant to section 2937.12 of the Re- 

vised Code, the court, while weighing credibility of witnesses, 

shall not be required to pass on the weight of the evidence and 

any finding requiring accused to stand trial on any charge shall 

be based solely on the presence of substantial credible evidence 

thereof. No appeal shall lie from such decision nor shall the dis- 

charge of defendant be a bar to further prosecution by indict- 
ment or otherwise. 

When evidence is brought out at the hearing that there is probable 
cause to believe that the accused committed a crime other than the one 
charged, either misdemeanor or felony, there is a provision within the 
new procedure for filing “. . . with the papers in the case the text of the 
charge found by him (court or magistrate) to be sustained by the evi- 
dence.” This has the effect of bringing the altered charge before the 
grand jury, or in the case of misdemeanor, before another magistrate. 
The mere amendment of the warrant, under the old procedure, did not 


‘ 


accomplish this. 
The final provisions of the new preliminary examination define sub- 


poena service limitations,*® and the time duration of continuances.>* 
IssuEs, R1IGHTs, AND REMEDIES 


With the new era of criminal procedure in Ohio, several areas of 
legal significance are comment worthy, as their importance will undoubt- 





the Accused—A Remedy For the Third Degree, 30 Micn. L. Rev. 1224 (1932). 

55 Section 2937.14. 

56 Section 2937.19, (Complaints to keep the peace, within the county; mis- 
demeanors and ordinance offenses, anywhere within the state within one hundred 
miles of the place where the court or magistrate is scheduled to sit; in felony cases, 
service anywhere within the state). 

57 Section 2937.21, supra note 48. 
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edly be realized in future practice. First, the primary issue in felony mat- 
ters, a workable concept of “probable cause”, and secondly the vested 
right of an accused to the preliminary examination. Of further signifi- 
cance are the additional safeguards an accused has at his disposal. 

The Concept of Probable Cause The issues to be decided at the 
hearing, in felony matters, are whether a crime has been committed, and 
whether the accused is probably guilty of that crime. In discussing the is- 
sues involved, the theories have been stated in terms of probability because 
the presumption of innocence prevails from the hearing to the grand jury’s 
findings, and throughout the trial. The clearest case against the accused 
will still be phrased in terms of “probable guilt”. 

The new definition of probable cause, referred to above, while much 
more verbal than previous statutes still is subject to possible ambiguity— 
particularly upon varying fact patterns. To fully appreciate its state- 
ment, it must be read in the light of previous judicial interpretation. 

The test used for the determination of discharge or “binding over” 
has been stated in several ways. Early Ohio phraseology was in terms of 
suspicion, For example, in 1798 the criteria was; “suspected to be 
guilty.”°* This can be contrasted with the long statement in 1806 that 
“’. . if the said court shall be of opinion from the testimony that it is not 
sufficient to create a suspicion of guilt, then the said court shall dismiss 
such criminal ... .”°” The more orthodox “probable cause” test was intro- 
duced into practice with the adoption of the Criminal Code of Procedure 
in 1869 and carried forward into recent practice, qualified by the neces- 
ity that “. . . it appears that an offense has heen committed . . . .”* 

A classic theoretical interpretation of “probable cause” was given 
within an early Ohio reference: 

The question of probable cause is a mixed proposition of law 

and fact: whether the circumstances alleged to show it probable 

or not probable are true, and existed, is a matter of fact; but 

whether, supposing them true, they amount to a probable cause, 

is a question of law... .” 

It is clear that indubitable proof of guilt was never a necessary 
criterion.®** Rather, the element sought was a “probable connection” with 
the crime.®* The articulate phraseology of Chief Justice John Marshall, 





58 Laws OF THE NorTHWEST TERRITORY, ch. 77, May 1, 1798. “Suspicion” as a 
criteria is traceable to the first justice of the peace acts in England; 34 Edw. 3, 
c.l, (repealed) (1360). 

59 On10 Laws, ch. 125 § 3, Jan. 27, 1806. 

60 66 Onto Laws 287, 293 §§ 37, 38 (1869). 

61127 Onto Laws 1039, 1101 § 1 (1957) (former Onto Rev. Cope § 2937.11 
effective 1-1-58) derived from 113 Onto Laws 123, 147 ch. 12 §§ 10,11 (1929). 

62 Ash v. Marlow, 20 Ohio 119 (1851) n.1. 

63 See an extensive early discussion in U.S. v. Lumsden, 26 Fed. Cas. 1013 
(No. 15,641) (C.C.S.D. Ohio 1856). 

64 U.S. v. Thieman, 15 Ohio Law Reporter 250, 251 (comm’r opinion 1917). 
Present federal practice is governed by the ‘probable cause’ test; see Fep. R. 
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sitting as committing magistrate to hear the charge of high treason against 
Aaron Burr, typifies the classic viewpoint: 

On an application of this kind I certainly should not require that 

proof which would be necessary to convict the person to be 

committed, on a trial in chief; nor should I even require that 
which should absolutely convince my cwn mind of the guilt of 

the accused; but I ought to require, and I should require, that 

probable cause be shown; and I understand probable cause to 

be a case made out by proof furnishing good reasons to believe 

that the crime alleged has been committed by the person charged 

with having committed it. 

In contrast to the classic view is the English prima facie theory. 
While the same result possibly might be reached, the application to particu- 
lar facts is quite different. Upon the introduction of a certain quantum of 
evidence by the prosecution, a presumption arises. The burden then shifts 
to the accused to rebut the presumption. But to reach the stage of the 
prima facie case means: (a) more than a mere possibility or probability 
that the accused committed the crime; and (b) once the presumption has 
been attained, the theory is that if it remained uncontradicted at the trial, 
a reasonable jury could convict upon it alone.®* The important distinction 
is that ¢f it is thought that a jury would not convict on the evidence brought 
out at the preliminary examination, the charge should be dismissed—the 
effect of the strong presumption.® 

Indicative of a clear-cut modern approach to defining probable cause 
in Ohio is the well reasoned standard found in a recent unreported mu- 
nicipal court magistrate’s opinion.®* The court stated three issues which the 





Crim. P. 5(c) ; Houset AND WALSsER, DEFENDING AND PROSECUTING FEDERAL CRIMI- 
NAL CASES 228-247 (1946). See also, A.L.I. Cope or Crim. Procep. §§ 54, 55 
(1930); Miller, supra note 50 at 415. 

65 U.S. v. Burr, 25 Fed. Cas. 2, 12 (No. 14,692a) (C.C.D. Va. 1807). 

66 “Magistrates do not, as Lord Goddard, C.J., pointed out in Card v. 
Salmon (1953) 2 W.L.R. 301... come to any decision when they are sitting as ex- 
amining justices inquiring into an indictable offence; they merely reach a con- 
clusion whether or not a prima facie case has been made out to send for trial. It 
follows that magistrates so, acting have no power to state a case on a point of 
law, for no point of law can arise at that stage for their final decision.” Pro- 
ceedings Preliminary to Trial on Indictment, 97 SOL. J. 650 (1953). 

67 Canada too, follows the English rule, R. v. Cowden, (1947) 90 C.C.C. 
101; Ex Parte Reid, (1954) 110 C.C.C. 260. See Savage, Preliminary Inquiries, 
1 THe Crim. Law Q. 77, 79 (1958). Some American jurisdictions have adopted 
the prima facie theory in essence, see e.g., 22 C.J.S. Criminal Law § 337 (1940). 

68 State v. Dolvin, Municipal Court of Warren, Ohio. Case No. S-40649 
(1957). The accused was arrested on an affidavit charging premeditated homicide, 
pleading not guilty. At the preliminary hearing, direct and cross examination of 
four witnesses for the state showed: (a) the gun found in the accused’s home 
did not ballistically match the gun from which the fatal bullet was fired; (b) the 
deceased’s wife testified that the accused and her husband were good friends, and 
that she did not know where the deceased had gone prior to his death. The 
Municipal court sustained the accused defendant’s motion to dismiss the af- 
fidavit and discharged him, finding: (i) no witnesses testified to connection of the 
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State of Ohio must prove in any preliminary examination: (1) that the 
Court has jurisdiction; (2) that a crime has been committed; and (3) 
that the accused is probably guilty of the commission of the crime. A help- 
ful explanation of probable cause is posed: 

Probable cause may be defined as a reasonable ground of suspi- 

cion supported by circumstances sufficiently strong in themselves 

to warrant a belief that the person accused is guilty of the of- 

fense with which he is charged. 

Further, by probable cause is meant merely appearances which 

justified the complaining witness in thinking the defendant 

guilty. There must be something of reasonable certainty that 

will convince the ordinary mind of the guilt of the defendant, 

such circumstances and surrounding facts that would lead a 

person of ordinary prudence to believe in his guilt. When such 

facts exist there is probable cause. A person is not bound to have 
evidence which will insure a conviction or absolutely convince 

him of the defendant’s guilt but merely evidence sufficient to 

justify an honest belief in the guilt of the accused, or such cir- 

cumstances must exist as would justify and warrant a reason- 
able, cautious and prudent man in believing that the accused 

is guilty.” 

From the nebulous language of the Ohio statutes in the past “prob- 
able cause” in the magistrate’s court has been susceptible to a full circle’s 
interpretation: from a reasonable intelligent practical view, noted above, 
to mere discretionary conclusion. Any worthwhile concept of probable 
cause must have substance. It must mean reference to a balanced definite 
standard. Until the present reorganization any standard drawn has been 
unclear. In some cases magistrates have undoubtedly referred to no partic- 
ular standard at all; resting their holding upon “appearances” or worse 
yet, a reluctance to dismiss the accused. Criminal prosecution is destined 
to stigmatize an individual, via societal pressure. It is only fair that stand- 
ards used should be capable of equal interpretation. Fortunately the new 
legislation seems to be a step in the direction of justice, regarding future 
intrepretations of probable cause. 

The Right to a Preliminary Examination The breadth of an ac- 
cused’s rights regarding the examination is limited by duration of time: 
from arrest to indictment—which in Ohio makes the preliminary exam- 
ination moot,"° because the grand jury has substituted their finding of 





accused with the deceased at either the scene of death or any other place proximate 
to the time of death; (ii) ballistics showed no evidence that the accused’s gun 
had been the murder weapon. Thus, the court stated that “. . . the State of Ohio 
has failed to prove by the evidence introduced in this case that the defendant 
was probably guilty of the offense charged.” State v. Dolvin, supra at 9. 

69 Td. at 2. 

70 See Harper v. State, 7 Ohio St. 73 (1857); Newberry v. State, 7 Ohio C.C. 
Dec. 626 (1897). Contra, e.g., Cat. Const. art, I, § 8; 14 Am. Jur. Crim. Law 
§ 240 (1938); U.S. v. Powlowski, 270 Fed. 285 (E.D. Penn. 1921); U.S. v. Kerr, 
159 Fed. 185 (E.D. Penn. 1908). 
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probable cause. Preliminary examination is mot—unfortunately—a pre- 
requisite for indictment in Ohio,” 

There is no Federal Constitutional right to a preliminary examina- 
tion,” and although our state courts have never squarely ruled on the 
question, it is very doubtful that there is an Ohio Constitutional right in- 
volved.”* 

Strict observance of statutory provisions relating to criminal prosecu- 
tions generally is essential to the jurisdiction of the court to convict’* but 
a lack or defect of the preliminary examination does not effect the trial 


court’s jurisdiction when there is a proper indictment.” 


Before indictment, a different approach obtains. There is no doubt 
that an accused may compel a preliminary examination before indictment, 
since the procedure is a statutory right. The appropriate remedy is man- 
damus, adequately supported by Ohio authority.7* A major defect in the 
preliminary examination discovered either during the examination or while 
the accused is awaiting a grand jury’s decision should be ground for juris- 
dictional attack." This may be done by a writ of prohibition to cease the 
magistrate’s examination,”® or by a writ of habeas corpus, where the ac- 





71 Tbid. 

72 The Due Process clause of the Fourteenth Amendment does not require a 
preliminary examination, Lem Woon v. Oregon, 229 U.S. 586 (1930); Ocampo v. 
U.S., 234 U.S. 91 (1914). 

73 Cf. Van Dam v. U.S., 23 F.2d 235 (6th Cir. 1928); Harper v. State, supra 
note 70. 

74 Goodin v. State, 16 Ohio St. 344 (1865); see 15 Onto Jur.2d Crim. Law 
§ 30 (1955). 

75 State v. Miller, 96 Ohio App. 216, 121 N.E.2d 660, (1953) appeal dismissed, 
161 Ohio St. 467, 119 N.E.2d 618 (1954); Bowman v. Alvis, 88 Ohio App. 229, 96 
N.E.2d 605 (1950). But cf. State v. Joiner, 28 Ohio Dec. 199, 20 Ohio N.P. (n.s.) 
313 (1917). 

76 Onto Rev. Cope §§ 2725.01-.28 (1953). See State ex rel Maag v. Schuller, 
154 Ohio St. 465, 96 N.E.2d 401 (1951); 35 Am. Jur. Mandamus, § 296 (1941); 
25 Onio Jur. Mandamus, § 212 (1932); 35 Onto Jur.2d Mandamus, § 126 
(1959). Mandamus cannot control judicial discretion; only judgment and func- 
tions, On10 Rev. Cope § 2731.03 (1953). 

77 An example of such a defect is deprivation of the right to counsel. Onto 
Const. art I § 10 (1851) provides: “. . . In any trial, in any court, the party ac- 
cused shall be allowed to appear and defend in person and with counsel ... .” 
Assuming that Ohio would follow the better view, that the Federal Constitution 
and state constitution require the right to counsel at the preliminary hearing, ¢.g., 
Lambus v. Kaiser, 352 Mo. 122, 176 S.W.2d 494 (1943), see contra, Roberts v. 
State, 145 Neb. 658, 17 N.W.2d 666 (1945), a magistrate depriving the accused 
of counsel would lose jurisdiction, and apparently all process would become void 
ab initio, see In Re Motz, 100 Ohio App. 296, 136 N.E.2d 430 (1955). See also 
historical discussion in Deckler v. State, 113 Ohio St. 512, 150 N.E. 74 (1925); 
Note, Right to Counsel Prior to Trial, 44 Ky. L.J. 103 (1955). 

78 State ex rel Micheel v. Vamos, 144 Ohio St. 628, 60 N.E.2d 305 (1945); 32 
On10 Jur. Prohibition, §§ 21, 22 (1934). A theory has been constructed whereby 
mandamus is utilized to complete dismissal of the preliminary hearing, Inverarity 
v. Zumwalt, 87 Okla. Crim. 294, 262 P.2d 725 (1953). 
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cused is confined.” 

Postponement of the examination beyond, or contrary to statutovy pro- 
visions has meant automatic loss of jurisdiction for many years if the ac- 
cused did not consent.®° This requirement of some expediency, as enacted 
into the new procedure, is justified in State ex rel Micheel v. Vamos, 

. . » past experience has demonstrated that prosecutions too long 

delayed often amounts to persecution . . . it has always been the 

policy of our law to guarantee the accused a speedy public trial. 

We fined such a provision written into the Sixth Amendment to 

the Constitution of the United States (which applies to prosecu- 

tions in federal courts) and into the Constitution of Ohio... .*' 

Additional Safeguards Although the provisions of Amended Senate 
Bill No. 73; as enacted, create a wide reorganization of minor court 
criminal procedure in addition to the preliminary examination, and there- 
fore not within the scope of this article, several procedural safeguards 
outside of the preliminary examination sections are here relevant. 

The first is an important civil rights section allegedly based upon the 
Examining Court procedure, which should dissuade overzealous authori- 
ties from confining persons for any length of time without first bringing 
them before a magistrate. Section 2935.16 states: 

When it comes to the attention of any judge or magistrate that 

a prisoner is being held in any jail or place of custody in his 

jurisdiction without committment from a court or magistrate, 

he shall forthwith, by summary process, require the officer or 

person in charge of such jail or place of custody to disclose to 

such court or magistrate, in writing, whether or not he holds 

the person described or identified in the process and the court 

under whose process the prisoner is being held. If it appears 

from the disclosure that the prisoner is held solely under war- 

rant of arrest from any court or magistrate, the judge or mag- 

istrate shall order the custodian to produce the prisoner forth- 

with before the court or magistrate issuing the warrant and if 
such be impossible for any reason, to produce him before the 
inquiring judge or magistrate. If it appears from the disclosure 

that the prisoner is held without process, such judge or mag- 

istrate shall require the custodian to produce the prisoner forth- 

with before him, there to be charged as provided in section 

2935.06 of the Revised Code. Whoever, being the person in 


temporary or permanent charge of any jail or place of confine- 


79 Onto Const. art I § 8 (1851); Onto Rev. Cope §§ 2725.01, .02, .05 
(1953); 26 Onto Jur.2d Habeas Corpus § 12 (1957). Cf., In Re Motz, supra 
note 77; Re Lockhart, 157 Ohio St. 192 (1952). 

80115 Onto Laws 530 § 1 (1933) (former Onto Rev. Cone § 2937.02); a ten 
day provision in present section 2937.21. Earlier Ohio law provided for 20 days 
limit, 66 On1o Laws 287, 292 § 32 (1869). And see A.L.I. Cope or Crim. Procep. 
§ 43 (1930), none more than two days, nor shall exceed in all, six days. See the 
very interesting case of State v. Ferguson, 100 Ohio App. 191, 135 N.E.2d 884 
(1955). 

81 Supra, note 78 at 631. 
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ment, violates this section shall be fined not less than one hun- 

dred nor more than five hundred dollars or imprisoned not more 

than ninety days, or both. 

This new section is a very important tool to protect one detained 
unlawfully, And, while the purpose stated by the draftsmen of the sec- 
tion was to augment the Examining Court provision and broaden its 
scope,*” it seems doubtful whether the Examining Court, under the prem- 
ises discussed above is now intended for detention of first imstance.** In 
any event the new section will adequately solve the problem of detention 
in the first instance. 

The second important safeguard is the utilization of the Examining 
Court itself; a historic segment of Ohio criminal procedure, present sec- 
tion 2937.34. And while appeal from a preliminary examination was al- 
ways a rather moot point, because of its lack of finality,** it is now clearly 
precluded by the new procedure, section 2937.13. However, a substitute 
for appeal is readily available to an accused in use of the Examining Court 
procedure, 

As referred to above, the Examining Court in its early version was 
a hearing of first instance, serving the function of the present preliminary 
examination. In the sole construction of the Examining Court procedure 
during that era it was declared in State v. Dawson® that: 

The statute directing the mode of calling an examining court, 

has reference to a prisoner confined in jail, in vacation. The as- 

sociate judges are to be notified; the prosecutor is to attend; 

and it is only in such case, that an examination into the circum- 

stances of the charge is required.® 

When the legislature created the preliminary examination, protecting 
rights at the first instance in 1869, the Examining Court became a type of 
“appeal” procedure; a re-examination of the finding of probable cause. In 





82 Report of Criminal Law Committee, note 38, supra at 427, 428 comment- 
ing on the section stated: “This section is based on present 2937.34, where it is 
largley buried among unrelated material, and brought into the light of day near 
related matter. In addition it broadens the inquisitorial power to magistrates 
generally, is available from the moment of arrest and eliminates the faintly illogi- 
cal notion that a sheriff who is unlawfully holding a prisoner is going cheerfuily 
to carry messages from that prisoner to the common pleas judge.” (referring to 
the Examining Court provision). 

83 See notes 21, 22, 23, 30, supra, and 87, 91, infra. The Examining Court 
provision, On10 Rev. Cope § 2937.34 (1953), is reprinted at note 90, infra. 

84 See Onto Rev. Cope § 2953.05 (1953); cf. State v. Bevacqua, 147 Ohio St. 
20, 67 N.E.2d 786 (1946); State v. Theisen, 91 Ohio App. 489, 108 N.E.2d 854 
(1952). However the question seems to have been raised in a Supreme Court 
dictum: “Whether the accused could appeal from the finding of ... such 
preliminary examinations would present a grave legal question which is un- 
necessary of determination here.”, State ex rel Micheel v. Vamos, supra note 
78 at 633. 

856 Ohio 251 (1834). 

86 Jd. at 253. 
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effect this was a legislative overruling of the Dawson case.** The Ohio 
Supreme Court seemingly recognized this change of procedure when, in 
1873, it announced its second and Jast construction, to date, of the Ex- 
amining Court provision, in Kendle v. Tarbell: 
(Section 48, the examining court provision, being in Article 1]]—Bail, of 
the act referred to; the preceding sections referred to were within 
Article II—Examination, sections 3 to 42, outlining the preliminary ex- 
amination.) The Kendle case came up on facts where the petitioner had 
been indicted. The importance of the case is its holding that Examining 
Court procedure was not available after indictment, a condition subse- 
quently written into the present statute.®° 

A 1957 decision, representing the first court of appeals interpreta- 
tion reported—and the third and final reported case involving Examin- 
ing Court procedure—reaffirmed the Kendle rule that the court was avail- 
able only before indictment. There is an indication in the case that the 
fact of indictment wil] have the effect of ceasing any proceedings of the 
Examining Court—to be held, or in progress, or appeal therefrom. A chal- 
lenging question was raised but left unanswered by the court: can an ac- 
cused appeal from the finding of the Examining Court? Since the de- 
cision sustained the State’s motion to dismiss the appeal for mootness, be- 
cause the grand jury indicted, the question is left open.” 

In terms of contemporary practice, what value does the Examining 
Court have? First, the procedure is available when an accused has been 
committed to jail on the charge of a non-bailable offense.®* Second, it is 





87 That the procedure .was to take on a different aspect seems warranted 
from the fact that the General Assembly in 1869 regrouped the examining court 
statute with the sections on bail, 66 Onto Laws 87, 294 (1869). Whle a reading 
of the statute alone might indicate that the procedure was one of first instance, 
as in earlier practice, the maxim pari materia should control. 

88 24 Ohio St. 196 (1873). 

And section 48 is intended to apply only to persons committed 
on criminal charges, as provided in the preceding sections of the 
act. 

89 Jd. at 200. 

99 Present On1o Rev. Cope § 2937.34 (1953) provides: “When a person is 
committed to jail, charged with an offense for which he has not been incicted 
and claims to be unlawfully detained, the sheriff on demand of the accused or his 
counsel shall forthwith notify the court of common pleas, and the prosecuting at- 
torney, to attend an examining court, the time of which shall be fixed by the 
judge. The judge shall hear said cause or complaint, examine the witnesses, and 
make such order as the justice of the case requires, and for such purpose the 
court may admit to bail, release without bond, or recommit to jail in accordance 
with the commitment. In the absence of the judge of the court of common pleas, 
the probate judge shall hold such examining court.” For the legislative history of 
this provision see note 22 supra. 

91 Howell v. Keiter, 104 Ohio App. 28, 146 N.E.2d 452 (1957). 

92 Onto Const. art. I § 9; bail for offenses, except those capital offenses where 
the proof is evident or the presumption of guilt great. See 7 Oxn1o Jur.2d Bail 
and Recognizance, § 9 (1954). 
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available when an accused cannot give recognizance for pecuniary rea- 
sons, and is committed to jail pending further action. Here the merit is 
obvious. A re-analysis of bail is possible, and a resulting release from con- 
finement—if the Examining Court decides bail may be lowered. Third, 
the procedure should be available when an accused wishes to have the mag- 
istrate’s finding re-analyzed, and voluntarily refuses to give recognizance 
in order that he may be committed to jail, giving him “standing” to re- 
quest the Examining Court. With regard to the latter, it is apparent that 
in many cases an accused will have been denied, through inadvertence, or 
other reasons, an opportunity to convincingly present his case at the pre- 
liminary examination and hearing. It may be that having heard some evi- 
dence, defense counsel might be in a better position to rebut the case for 
probable cause—saving his client the stigma of a public trial. Furthermore, 
new witnesses might have been located, flaws developed in the state’s case, 
and so on, The Examining Court does give the opportunity to (1) prevent 
the stigma accompanying a criminal trial; (2) present the refutation of 
probable cause to a common pleas judge—in many cases more familiar 
with criminal, and particularly felony prosecutions, and (3) have a more 
formal atmosphere conducive to the rules of evidence, and closer to the 
procedure of a trial. 

The appraisal of the accused’s case will rest upon the same criteria 
as the magistrate applied in the hearing. Again the Examining Court will 
look for probable cause** in determining whether to discharge, release 
without bond—recommit to jail, or admit the accused to bail. 

The draftsmen of the new legislation in retaining the Examining 
Court provision commented that “. . . This is retained although its virtues 
are questionable and possibility of abuse great.”®* But understood in the 
light of its background and development from 1806 through the Code of 
1869, there should be no question as to its uesfulness and value. The pur- 
pose of the process being its collateral safeguard for the accused, its neces- 
sity is duly justified. 

The combination of the new civil rights section and the Examining 
Court process should greatly add to the newly reorganized preliminary 
examination, making for efficiency and protection for the accused. 

CoNCLUSION 

Any rule of conclusion to be drawn regarding the new preliminary 
examination procedure is self evident. Contrasting the new procedure with 
pre-existing practice, it is obvious that a new era of criminal administra- 





93 Although the present statute is silent as to the test to be applied, it seems 
that the tests written into the statute from its inception to the present should guide 
interpretation: 1806-1808, opinion that there was a suspicion of guilt; 1808-1810, 
as the judges thought proper; 1810-1816, opinion that the prisoner was triable at 
common pleas; 1816-1831, a determination whether the prisoner ought to have been 
discharged; 1831-1869, at the judges’ or judge’s discretion; 1869-1932, probable 


cause. 
94 Report of Criminal Law Committee, note 38 supra at 446. 
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tion in Ohio should follow. The necessity for the new procedure was 
stressed by the Bar Association’s Commttee report, juxtaposing past 
against present: 

The existing arrest, preliminary hearing and trial of misdemean- 

ors procedures are largely a product of 19th century rural Ohio. 

They are built around the wise, but untutored, old Justice of 

the Peace . . . dispensing a rough but effective justice to dis- 

turbers of the peace around the kitchen table after the chores 

were done .. . The rural society is largely gone; the popula- 

tion is more mobile; no salaried officer of the law—and no 

trained lawyer—is more than 20 minutes away by telephone 

or car, The Justice . . . has degenerated and gone out of ex- 

istence; the village mayor, as dispenser of justice, is on the way 

out . . . Modernization has consisted of a few incongruities 
. otherwise there is no form, no rhyme, no rule, no sys- 

tem.” 

Now with the successful enactment of the Bill the responsibility lies with 
the Practicing Bar. Many of the objections levelled at the procedure of 
years past will be met by the new procedure. Opportunities heretofore 
not available will now be within reach to accused and his counsel, just 
as new duties will be trustfully placed upon the Judiciary. But, while the 
theory of the new procedure is ideally suited to protect the rights of society 
and those of the accused—the preliminary examination will fall far short 
of its ideal umless its effect is carried out in practice. 

In the past, prosecution and defense—as well as a segment of the 
Judiciary—have viewed the procedure as largely perfunctory, when in 
fact expense, delay, and time waste of court officials, jurors, and others 
could have been avoided by determining—in a formal manner—whether 
further prosecution was needed, And in the past, local administration has 
stimulated ignorance of available procedure by judicial impatience and 
custom. 

Again—the responsibility is with the Bar. Local customs and the 
familiarity with “the old rules” must not be allowed to cloud the benefits 
inherent in the new procedure, rather they should succumb to a strict 
observance of every letter of the new law. 

Only through advocacy can established law become established uni- 
form practice—a necessary ingredient of criminal justice. 





95 Report of Criminal Law Committee, note 38 supra at 418. 
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COMMENTS 


RESTITUTION UNDER THE STATUTE OF FRAUDS 
IN OHIO 


The Ohio statute of frauds provides that no action shall be brought 
to charge the defendant upon certain specified types of contracts unless 
the agreement upon which the action is brought or some note or memoran- 
dum thereof shall be in writing.’ Unfortunately, too few laymen realize 
this and continue to make oral agreements within the statute, consulting 
their attorney only after trouble arises. They then demand relief from 
the harsh results the statute often produces. 

Although the statute is quite explicit, there are means of avoiding 
its severity. A check-list of available theories by which a remedy may be 
obtained was presented and explained in a recent volume of this Journal.” 
That article, however, was general in scope and did not attempt to analyze 
specifically the law of Ohio. Often the plaintiff’s most effective remedy 
will be an action on the oral contract, to place him where he would have 
been had the contract been performed. This is possible in Ohio where 
there has been a sufficient part performance to “take the oral agreement 
out of the statute.” An analysis of Ohio cases on part performance suffi- 
cient to avoid the statute of frauds was recen*'y presented by a comment 
in the University of Cincinnati Law Review.* The present work is in- 
tended as a complement to these two articles, treating specifically the Ohio 
law applicable to the situation where the parties entered into an oral 
agreement which failed to comply with the statute, and restitution is sought 
for the benefit conferred in performance of or in reliance upon the 
unenforceable agreement.* 

There are a number of reasons why the plaintiff night consider the 
possibilities of an action to protect his restitution interest. Among the most 
likely are: his part performance is insufficiei.t or of a type which will not 
take the oral contract out of the statute permitting an action on the con- 





1Qn10 Rev. Cope § 1335.05 (1953). Such types of contracts are: those to 
answer for the debt, default or miscarriage of another person; those of an execu- 
tor or administrator to answer damages out of his own estate; agreements made 
upon consideration of marriage; contracts or sales of interests in land; and agree- 
ments not to be performed within one year from the making thereof. 

2 Krauskopf, Solving Statute of Frauds Problems, 20 O.S.L.J. 237 (1959). 

3 The Doctrine of Part Performance in Ohio, 23 U. Cinc. L. Rev. 200 
(1954). 

4 For a general and quite comprehensive treatment of restitution under the 
statute of frauds, see the following three articles by Professor Jeanblanc: Jean- 
blanc, Restitution Under the Statute of Frauds: What Constitutes a Legal Benefit, 
26 Inv. L. J. 1 (1950); Jeanblanc, Restitution Under the Statute of Frauds: What 
Constitutes an Unjust Retention, 48 Micu. L. Rev. 923 (1950); Jeanblanc, Res- 
titution Under the Statute of Frauds: Measurement of the Legal Benefit Unjustly 
Retained, 15 Mo. L. Rev. 1 (1950). See also, 25 Onto Jur. 2d, Frauds, Statute of 
§§ 274-84 (1957). 
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tract; the plaintiff himself may have defaulted on the contract, removing 
the availability of an action on it; the contract may have been a bad bar- 
gain rendering recovery on it worthless; or, even though plaintiff has 
partly performed he could be adequately compensated by pecuniary dam- 
ages, making specific performance unavailable. In any such case res- 
titution should be examined, 

TuHEeEory OF REstIruTION UNDER THE STATUTE OF FRAUDS 

Restitution is generally available to restore a benefit defendant has 
obtained from the plaintiff which it would be unjust for him to retain 
without compensating the plaintiff.” The action is not brought on the oral 
contract in spite of the statute of frauds, but rather, wholly independently 
of the contract. Evidence of the oral agreement is admissible solely to 
prove the elements of an action for restitution, “benefit” to the defend- 
ant and his “unjust retention.” Whenever the defendant has been un- 
justly enriched, plaintiff is entitled to restitution, and the application of 
this principle cannot be prevented by the existence of a statute of frauds. 
In permitting restitutionary recovery for services performed under an 
oral contract unenforceable because not performable within one year, the 
Ohio Supreme Court said: 

When one has received money, goods, or benefits from 
another, justice and equity demand that he should pay there- 

for, and the law will, if necessary, imply a promise to that 

effect. And although such benefits may have been rendered 

under a void contract, or one that can not be enforced, it can 

not be allowed that a defendant can retain his advantage with- 

out compensation. This would be unconscionable. . . . If this 

contract can not be enforced by reason of the statute, the law 

can imply a promise precisely like it. The defendant has re- 

ceived the benefit of the services . . . and it would be a re- 

proach to the law if he were permitted to retain these benefits 
without just payment.’ 

The most commonly used remedy to effect restitution is an action 
at law in “quasi-contract” or, as it is more familiarly known in Ohio, 
quantum meruit. The méasure of recovery in such an action is the 
reasonable value of the benefit received by the defendant. Restitutionary 





5 Rice v. Savings & Trust Co., 155 Ohio St. 391, 99 N.E.2d 301 (1951); Hum- 
mel v. Hummel, 133 Ohio St. 520, 14 N.E.2d 923 (1938); Cleveland Co. v. Stand- 
ard Amusement Co., 103 Ohio St. 382, 133 N.E. 615 (1921); Hossler v. Trump, 
62 Ohio St. 139, 56 N.E. 656 (1900); Wellston Coal Co. v. Franklin Paper Co., 57 
Ohio St. 182, 48 N.E. 888 (1897); Towsley v. Moore, 30 Ohio St. 184 (1876); 
Buck v. Waddle, 1 Ohio 357 (1824); Southard v. Curson, 13 Ohio App. 289 
(1920); Gallagher v. Billmaier, 79 Ohio L. Abs. 417, 154 N.E.2d 472 (Sixth 
Dist. Cty. Ct. 1958); Miner v. Greve, 30 Ohio L. Abs. 93 (Ct. App. 1939); 
Himes v. Rickman, 17 Ohio L. Abs. 574 (Ct. App. 1934); Ortman v. Ortman, 17 
Ohio L. Abs. 525 (Ct. App. 1934); National Glass & Lens Co. v. Parsons, 28 
Ohio Law Rep. 573 (Ct. App. 1928). 

6 RESTATEMENT, RESTITUTION § 1 (1937). 

7 Towsley v. Moore, supra note 5. 
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relief is also available under the equitable remedies of constructive trust,® 
equitable lien,® and equitable accounting.’° 
BENEFIT 

In order to recover his restitution interest the first element which 
plaintiff must prove is that his performance has resulted in a “benefit” 
to defendant. What constitutes a legal benefit varies in different situations, 
but like the term “value” in economics, it is probably founded upon satis- 
faction of human wants. It is necessary only to show that defendant re- 
ceived something that is valuable to him.'’ The legal benefit to defendant, 
however, must usually be reduced to monetary terms so that a restitution 
judgment may be expressed as a pecuniary value. There is a clear objective 
manifestation of benefit when defendant has received from plaintiff 
money,’ or items such as land or goods which he can exchange for 
money.'* Likewise, the benefit is fairly obvious where plaintiff has per- 
formed services for which defendant would otherwise have had to pay 
someone else.4* A benefit is conferred where one by performing an act 
saves another the expense of performing a duty.’® Where one uses an- 
other’s property he is benefited to the extent of its reasonable rental 
value."® Admission of proof of any such benefit in spite of the statute 
of frauds seems justified because none of these situations necessarily re- 
quires proof of the unenforceable promise to establish the benefit. 

When there is no manifest advantage to defendant or increase in 
his wealth resulting from plaintiff’s actions in reliance on the oral con- 
tract, there is a tendency to use the oral agreement itself to prove benefit. 








8 Bender v. Cleveland Trust Co., 123 Ohio St. 588, 176 N.E. 452 (1931); 
Dean v. Dean, 70 Ohio L. Abs. 216 (C.P. 1955); Ward v. Ward, 12 Ohio C.C. 
Dec. 59 (1901). 

®Klaustermeyer v. Cleveland Trust Co., 89 Ohio St. 142, 105 N.E. 278 
(1913); Smith v. Fuller, 86 Ohio St. 57, 99 N.E. 214 (1912); Prudential Ins. Co. 
v. Olt, 70 Ohio L. Abs. 125 (U.S. Dist.Ct. N.D. Ohio 1954). 

10 Dean v. Dean, supra note 8. 

11 Jeanblanc, Restitution Under the Statute of Frauds: What Constitutes a 
Legal Benefit, supra note 4. 

12 Hummel v. Hummel, supra note 5; Buck v. Waddle, supra note 5. 

13 Wellston Coal Co. v. Franklin Paper Co., supre note 5. A good discussion 
of benefit will be found in this case where restitution was sought by a plaintiff 
who had performed before breach of contract by defendant, and the contract price 
was less than market price, distinguishing Doolittle v. McCullough, 12 Ohio St. 
360 (1861), where, because a less difficult portion of the contract had been per- 
formed, it ~vas held no benefit was conferred. 

14 Hossier v. Trump, supra note 5; Towsley v. Moore, supra note 5. The 
great majority of courts have held that services rendered in performance of an 
unenforceable agreement constitute a legal benefit irrespective of the character 
of the return performance promised by the defendant. 

15 Sommers v. Board of Educ., 113 Ohio St. 177, 148 N.E. 682 (1925) (parent 
performed a duty of the Board of Education by transporting his children to 
school). 

16 Gallagher v. Billmaier, supra note 5. 
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Defendant’s request and promise of return performance demonstrates his 
desire for that which plaintiff has given and shows he was willing to 
pay for it. Furthermore, defendant’s accepting, retaining, or consuming 
plaintiff’s performance, under the unenforceable agreement, is additional 
evidence of satisfaction of his desires.’ This is expressed as the “bar- 
gained-for performance” concept of benefit.’ 

At least some support for bargained-for performance as benefit may 
be found in Ohio. In Himes v. Rickman the court said, “the oral agree- 
ment . .. tends to show that defendant intended to compensate them.”?® 
An intention to compensate is clearly indicative that the performance was 
thought by the defendant to be valuable or beneficial to him, It was like- 
wise held proper, in Ortman v. Ortman,”® to instruct the jury that evi- 
dence of the oral agreement was admissible if limited to the issue as to 
whether or not there was a promise to pay. It should be noted that in 
both of these cases plaintiff’s performance was in the form of non- 
returnable services. The courts seem more likely in this sort of case to 
emphasize the defendant’s request and his promise of return performance 
as a means of showing that he got what he wanted. Should plaintiff find 
it necessary to employ this theory to prove the defendant’s benefit, he will 
find ample support from such authorities as Williston and the Restate- 
ments of Contracts and Restitution.” 

A distinction which must be observed in the bargained-for perform- 
ance cases is that such performance only constitutes benefit when done 
at defendant’s request. Thus in Welsh vy. Welsh,”* although the possibility 
of enforcing the ora] contract in equity after a part performance was 
mentioned as the reason for refusing quasi-contractual relief, the principal 
argument was that improvements made by the purchaser were intended 
for his own benefit and were not “requested” by the vendor. 


Unjust RETENTION 
The fact that plaintiff’s performance has conferred a legal benefit 
on defendant does not alone justify a recovery in restitution. It must 
further be shown that his retention of that benefit is unjust. That is, 


17 See Jeanblanc’s explanation, supra note 11, at 6. 

18 Krauskopf, supra note 2, at 254. 

1917 Ohio L. Abs. 574, 577 (Cc. App. 1934). 

20 Supra note 5. 

21 WILLIsTON, CoNnTRACTS § 536 (rev. ed. 1936); RESTATEMENT, CONTRACTS 
§§ 347-48 (1932); ResTATEMENT REsTITUTION § 1 (1937). There appears to be 
no Ohio Supreme Court authority on the bargained-for performance concept of 
benefit, however, so plaintiff might anticipate a number of defensive arguments, 
including an outright attack on the concept. More likely, though, is the contention 
that the concept should not be applied in statute of frauds cases, appealing to the 
court’s duty to respect the statute at least where is it necessary to use the unen- 
forceable contract as evidence of the benefit. Defendant would claim that clearly 
in such case he is being “charged on the contract.’”’ See further in this connection, 
Krauskopf, supra note 2, at 255. 

225 Ohio 425 (1832). 
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plaintiff must show that upon examination of all the circumstances of the 
particular transaction and the conduct of both parties, the retention is in- 
equitable or unjust.”* Difficulty may arise for plaintiff’s attorney in any 
of three facets of his case. Defendant may contend that plaintiff was 
merely an officious intermeddler, a volunteer, or that at the time of per- 
formance the benefit was intended to be gratuitous. Second, plaintiff may 
be in default under the parol agreement. Third, defendant may be ready 
and willing to perform the contract. 

In any of these cases, recovery would likely be denied plaintiff on 
the ground that it is not unjust under the circumstances for defendant 
to retain the benefit without reimbursement.** Therefore it is desirable 
to consider whether, in any of these situations, the statute of frauds pre- 
vents use of the oral contract as evidence on any of these issues. In Ohio 
the words of the statute, that defendant shall not be charged on the oral 
contract, have been interpreted to make the contract only voidable,”® and 
evidence of the oral contract is admissible in all the situations. 

As to the first aspect of the plaintiff’s possible difficulties, if de- 
fendant can successfully assert that plaintiff officiously conferred the bene- 
fit on him, recovery in restitution must be denied. Although there clearly 
may be an enrichment, it is not unjustly retained.?* Proof, however, of the 
oral agreement is admissible in order to show that defendant intended to 
compensate the plaintiff and thus negative officiousness.27 Of course, 
evidence relative to the oral contract is limited to the issue as to whether 
or not there was a promise to pay.”® 

Similar to the problem of officiousness is that of gratuitous perform- 
ance, an example of which is found in the family relationship doctrine.”® 








23 Jeanblanc has suggested that the determination should be based on a con- 
sideration of such variable factors as: (1) the effect of the repudiation of the 
oral agreement, (2) the willful or inadvertent character of the plaintiff’s repudi- 
ation, (3) the effect of the statute of frauds upon the oral agreement, (4) the 
extent of performance rendered, (5) the failure to make restoration, and (6) the 
willingness of the defendant to be bound by the terms of the oral agreement. Res- 
titution Under the Statute of Frauds: What Constitutes an Unjust Retention, 
supra note 4, at 924. 

24 See notes 26, 29-31, 34 and 39, infra. 

25 Minns v. Morse, 15 Ohio 568 (1846). 

26 Prudential Co-op. Realty Co. v. Youngstown, 118 Ohio St. 204, 160 N.E. 
695 (1928); Cleveland v. Legal News Publishing Co., 110 Ohio St. 360, 144 N.E. 
256 (1924); Vindicator Printing Co. v. State, 68 Ohio St. 362, 67 N.E. 733 (1903) ; 
Columbus, H. V. & T. R.R. v. Gaffney, 65 Ohio St. 104, 61 N.E. 152 (1901); 
Phillips v. McConica, 59 Ohio St. 1, 51 N.E. 445 (1898); Cincinnati v. Gas Light 
and Coke Co., 53 Ohio St. 278, 41 N.E. 239 (1895); Clark v. Lindsey, 47 Ohio 
St. 437, 25 N.E. 422 (1890) ; Brumbaugh v. Chapman, 45 Ohio St. 368, 13 N.E. 584 
(1887) ; Williamson v. Cole, 26 Ohio St. 207 (1875); Mays v. Cincinnati, 1 Ohio 
St. 268 (1853). See also, RESTATEMENT, RESTITUTION §§ 2, 112 (1937). 

27 Himes v. Rickman, supra note 5. 

28 Ortman v. Ortman, supra note 5. 

2925 Onto Jur. 2p, Frauds, Statute of § 280 (1957). 
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Plaintiff may not recover compensation for services performed for an- 
other member of his family unless he can establish that there was an 
express contract on his part to perform them for compensation and on the 
part of the other to accept such services and pay for them.*® In such a 
situation no obligation to pay will be implied under the doctrine of unjust 
enrichment, but rather, “services rendered between members of the same 
family shall be presumed to be gratuitously rendered even though such 
services may be performed at the express request of the person receiving 
the benefit.”*! This doctrine, however, is inapplicable where there are 
significant other circumstances to counteract the presumption of gratuity.®* 
Consequently, in a quasi-contractual action to recover for services rendered 
to a family member under an unenforceable oral contract, where the 
defense of the statute of frauds is raised, the plaintiff may be able to in- 
troduce the oral contract to show an express agreement’ rebutting the 
presumption that the services were gratuitous.**, 

Where the plaintiff himself has repudiated the oral agreement, a 
second problem arises. This conduct is generally considered sufficiently 
inequitable that the defendant’s acceptance, consumption, or retention of 
the benefit is not regarded as unjust. Several Ohio cases have therefore 
denied quasi-contractual recovery to a party who was in substantial default 
on his contractual promise.** In Abbott v. Inskip, perhaps the leading 
Ohio case which sets forth this position, the plaintiff was denied recovery 
in guantum meruit for the performance actually rendered when he aban- 
doned the service in violation of his oral contract for services not per- 
formable within one year. The court explained: 





30 Lemunyon v. Newcomb, 120 Ohio St. 55, 165 N.E. 533 (1929); Merrick v. 
Ditzler, 91 Ohio St. 256, 110 N.E. 493 (1915); Hinkle v. Sage, 67 Ohio St. 256, 
65 N.E. 999 (1902); Bemis v. Bemis, 83 Ohio App. 95, 82 N.E.2d 757 (1948) ; 
Sokolowski v. Lucey, 47 N.E.2d 627 (Ohio App. 1941). 

31 Merrick v. Ditzler, supra note 30, at 263. 

32 Jn re Estate of Bowman, 102 Ohio App. 121, 141 N.E.2d 499 (1956) (ab- 
sence of the reciprocal and mutual benefits which ordinarily exist within a family 
relationship) ; Bemis v. Bemis, supra note 30 (express agreement for such serv- 
ices between parties who did not live in same house). Another situation where 
the doctrine does not apply is where the person for whom the services were per- 
formed is not sui juris. Scattergood v. Ingram, 86 Ohio St. 76, 98 N.E. 923 (1912) ; 
Markland v. Harley, 107 Ohio App. 245, 158 N.E.2d 209 (1958). 

33 Sokolowski v. Lucey, supra note 30; Miner v. Greve, supra note 5 (holding 
that an abortive will, made to carry out an unenforceable oral contract to devise 
real estate to a brother in consideration of care and support rendered by him to 
the decedent, was properly admitted in evidence for the limited purpose of show- 
ing that such services were not gratuitous, in an action to recover the reasonable 
value of such services). 

34 Ashley v. Henahan, 56 Ohio St. 559, 47 N.E. 573 (1897); Abbott v. Inskip, 
29 Ohio St. 59 (1875); Massaro v. Bashara, 91 Ohio App. 475, 108 N.E.2d 850 
(1952); Galagher v. Dettelbach, 1 Ohio Cir. Ct. (N.S.) 598 (1902). See also Tier 
v. Singrey, 154 Ohio St. 521, 97 N.E.2d 20 (1951) (dictum to the effect that 
vendee may retain rents remitted by vendor under unenforceable contract sub- 
sequently repudiated by vendor). 
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The plaintiff . . . relied on an implied promise, on the 

part of the defendant, that he would pay the plaintiff the 

reasonable value of his services. The express promise con- 

tained in the agreement, under which the plaintiff assumed to 
render the service, excludes the presumption of the implied 
promise relied on.*® 

It is submitted that the approach of Abbott is inconsistent with the 
traditional concept that a breach of contract does not constitute a tort, or 
give rise to a claim for punitive damages.*® Any plaintiff should be en- 
titled to recover for a benefit which he has conferred on the defendant 
and for which he has not been paid. To deny recovery on an implied 
promise because of the plaintiff’s breach of his express promise smacks 
clearly of punishment for breach of contract. The plaintiff in Kirkland v. 
Archbold,®" for example, defaulted after accomplishing about half of the 
agreed performance. In a well reasoned opinion of the Ohio Court of 
Appeals, recovery was permitted according to a determination of the 
“value of the work and materials expended on a quantum meruit basis” 
less damages caused by the plaintiff’s breach.** This indicates a refreshing 
reorientation in Ohio legal concepts; instead of looking only to fault on 
the part of the plaintiff, the court also considered the unjust enrichment 
of the defendant. 

Plaintiff’s third area of difficulty is presented by a situation where 
defendant elects not to rely on the statute of frauds, but is willing, 
ready, and able to perform the oral contract. Defendant thereby chooses 
to reimburse the plaintiff precisely according to their bargain. This can 
hardly be unjust. 

The default of a defendant, or his refusal to go on with a 
contract which falls within the statute of frauds, is an essen- 

tial condition of the right to recover for services rendered under 

it. It is only in cases where the defendant, by reason of his own 

breach of such contract, is estopped from setting it up as a de- 

fense that an action for the value of the work done under it 

can be maintained.*® 
The presence or absence of unjustness on the defendant’s part may be 
proved by way of the oral contract because the only way to know 
whether or not defendant is willing or able to go on with the agreement, 
even though it is unenforceable, is to admit evidence of its terms.*° 





35 Supra note 34, at 61. 
36 McCorMIcK, DAMAGES 637-39 (1935). 


37 113 N.E.2d 496 (Ohio App. 1953). 
38 Jd. at 499. See a thorough analysis of this case in Nordstrom and Wood- 


land, Recovery by Building Contractor in Default, 20 Onto St. L. J. 193, 202-05 
(1959). 

39 Abbott v. Inskip, supra note 34, at 61. 

40 Hummel v. Hummel, supra note 5; Massaro v. Bashara, supra note 34; 
Potts v. Potts, 72 Ohio App. 268, 51 N.E.2d 226 (1942); Prechtel v. Prechtel, 16 
Ohio Cir. Ct. (N.S.) 528 (1905); Galagher v. Dettelbach, supra note 34. 
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VALUE OF BENEFIT 


When the defendant has been unjustly enriched and plaintiff seeks 
monetary restitution, rather than restitution in specie, the measure of re- 
covery is usually stated as the reasonable value of the benefit conferred.*? 
“The fundamental duty of the defendant is restitution, and . . . the law 
gives money value generally, not because that is the plaintiffs primary 
right but merely as the equivalent of what he is entitled to.”** Where the 
defendant has received money under an unenforceable contract and he 
refuses to perform, asserting the statute of frauds, plaintiff may recover 
the many back, there being no problem as to the evaluation of legal 
benefit.** In many cases, however, the benefit is other than money, and 
the value of that which defendant has promised is certainly probative of 
the value of the benefit to him. Hence the question arises whether the 
oral contract may be used to measure the monetary value. 

When the defendant has promised to pay money for the plaintiff’s 
performance, a few Ohio cases have admitted evidence of the oral 
promise despite the defense of the statute of frauds.** Such decisions, 
though, are contrary to the leading Ohio case of Towsley v. Moore,** the 
rule of which they have apparently misconstrued, and on which they base 
their authority. The plaintiff in Towsley, a minor about eleven years old, 
orally agreed to work for defendant in his home until she arrived at the 
age of eighteen; for which defendant promised to board, clothe, and 
furnish her with schooling, and at the expiration of her period of service, 
pay her what such services were reasonably worth, The plaintiff remained 
with him during the time specified and performed her part of the bar- 
gain, and then was forced to sue for her pay. Although the court per- 
mitted recovery equalling the contract price stipulated in the oral agree- 
ment, this similarity does not indicate that the contract furnished the 
measure of recovery. The reason for the similarity is simply that “the ex- 
press contract was just what the law would imply, namely, reasonable re- 
ward for services performed.”*® The court clearly pointed out that the 
express oral contract can not be of any avail to either party.** However, 
it seems that there is adequate justification for the minority Ohio view. 





41 F.g., Weber v. Billman, 165 Ohio St. 431, 135 N.E.2d 866 (1956) (serv- 
ices) ; Cleveland Co. v. Standard Amusement Co., supra note 5 (services); Kling 
v. Bordner, 65 Ohio St. 86, 61 N.E. 148 (1901) (services); Wellston Coal Co. v. 
Franklin Paper Co., supra note 5 (goods); Reinheimer v. Carter, 31 Ohio St. 579 
(1877) (services) ; Towsley v. Moore, supra note 5 (services); Moore v. Beasley, 
3 Ohio 294 (1827) (rent for use of land); Gallagher v. Billmaier, supra note 5 
(rent for use of land). 

422 Wi.uiston, Contracts § 535 (rev. ed. 1936). 

43 Galagher v. Dettelbach, supra note 34; Buck v. Waddle, supra note 5. 

44Kurz v. United States Fidelity & Guaranty Co., 7 Ohio N.P. 118 (1900); 
Cowie v. Central Trust Co., 28 Ohio L. Abs. 536 (C.P. 1939) (dictum). 

45 Supra note 5. 

46 Towsley v. Moore, supra note 5, at 195. 

47 Ibid. 
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Evidence of the oral promise should be admitted, not as the conclusive 
measure of recovery, but as an admission regarding the amount of benefit 
the defendant derived from the plaintiff’s performance. Professor Wood- 
ward argues: 

Reasonably interpreted, the statute applies only to the 
enforcement of oral contracts. It does not relate to oral admis- 
sions against interest. If, then, the same transaction happens 
to amount to both an oral contract and an oral admission, the 
unenforceability or invalidity of the contract should not affect 
the competency of the admission as evidence of a non-con- 
tractual obligation.**, 

When the consideration orally agreed upon for piaintiff’s perform- 
ance is property or a promise to will property, the cases exclude evidence 
of the value of the promised property as determinative of the value of 
the defendant’s benefit.*® This situation is clearly distinguishable from 
that in which the defendant has promised to pay money, for here the 
property would have to be converted to a monetary value before it could 
be used to measure the value of the plaintiff’s performance. Furthermore, 
it is the benefit to defendant, not loss to the plaintiff, which is being 
evaluated.” There is no justification for resorting to the secondary evi- 
dence of the consideration anticipated by the plaintiff when reduction of 
the plaintiff’s performance itself to pecuniary terms would be more 
orderly and give just as precise a measure. In addition, most of the cases 
where the alleged oral promise was to transfer property are those in 
which plaintiff has performed services for a decedent. Quite often the 
value of the property is obviously greater than the reasonable value of 
the services rendered and to use the value of the property as the measure 
would in reality tend toward protection of plaintiff’s expectation, rather 
than his restitution, interest.°? This would manifestly be contrary to 
the entire concept of the statute of frauds. 





48 Woopwarp, Quast ConTRACTS 166 (1913). See also Jeanblanc, Restitution 
Under the Statute of Frauds: Measurement of the Legal Benefit Unjustly Re- 
tained, supra note 4, at 5-6. 

49 Newbold v. Michael, 110 Ohio St. 588, 144 N.E. 715 (1924); Snider v. 
Rollins, 102 Ohio St. 372, 131 N.E. 733 (1921); Kling v. Bordner, supra note 41; 
Howard v. Brower, 37 Ohio St. 402 (1881); Struble v. Struble, 42 Ohio App. 353, 
182 N.E. 48 (1932); Southard v. Curson, supra note 5; Walters v. Heidy, 1 Ohio 
App. 66 (1913); Himes v. Rickman, supra note 5 (evidence of oral contract ad- 
mitted, however, but limited to issue of whether or not there was a contract to 
pay); Ortman v. Ortman, supra note 5 (same as Himes); Martin v. Dickey, 9 
Ohio L. Abs. 500 (Ct. App. 1930); Norris v. Clark, 7 Ohio Dec. Reprint 564 
(Dist. Ct. 1878). 

50 This is implicit in Towsley, supra note 5. Plaintiff was permitted to re- 
cover on a quantum meruit for the reasonable value of the services rendered but 
not for damages for breach of contract. To like effect, see Hummel v. Hummel, 
supra note 5. 

51 The various contract interests protected by the courts are very well pre- 
sented in Fuller and Perdue, The Reliance Interest in Contract Damages, 46 YALE 
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Although plaintiff may be precluded from charging the defendant 
on the oral agreement, the defendant himself may wish to introduce the 
contract (1) to limit the plaintiff’s recovery in restitution to the con- 
tract price, or (2) to show he has conferred some benefit on plaintiff 
offsetting that which plaintiff can recover from him. On principle it 
seems that the oral promise should be available to limit recovery to the 
contract price where recovery is permitted to a defaulting plaintiff.°? This 
is so because, of course, no one should profit from his own wrong. Where 
the defendant is the defaulting party this limitation probably is inap- 
plicable and restitution of the reasonable value of the plaintiff's perform- 
ance is recoverable regardless of the oral contract.°* An example is Himes 
v. Rickman, an action in quantum meruit for services rendered a de- 
fendant under an oral contract to devise or transfer real estate in return. 
The defendant argued that the value of the real estate was only $4,000 
and that he was alive with years of life expectancy remaining when plain- 
tiffs left his property. Hence it was obvious that plaintiff’s claim of $4,000 
was unreasonable inasmuch as that was all that could have been expected 
had the parties gone through with their oral contract. The court rejected 
this argument, stating its weakness was that “the action was not for 
specific performance of the contract but on quantum meruit.”°* Although 
no Ohio cases in point were found, the defendant probably may use the 
oral contract to offset plaintiff’s claim by showing he also benefited the 
plaintiff.” This is so because enrichment is only unjust if obtained with- 
out compensation. 

Sometimes even plaintiff’s expectation interest is protected by an 








L.J. 52, 373 (1936). These interests may be briefly summarized: (1) The resti- 
tutionary interest, that created when the plaintiff in reliance on the contract con- 
fers something of value on the defendant. (2) The reliance interest, that created 
by plaintiff’s change of position in reliance on the contract, other than by con- 
ferring value on the defendant. Although there is a loss to the plaintiff, the 
expenditure has benefited not the defendant but a third person. (3) The expecta- 
tion interest, that usually protected in an action “on the contract.” To protect this 
interest is to place the plaintiff in the position in which he would have been had 
the contract been performed, 

52 However, no Ohio cases were found on this precise point. See Krauskopf, 
supra note 2, at 261-62. 

53 RESTATEMENT, CONTRACTS § 357 comment (g) (1932); Jeanblanc, Restitu- 
tion Under the Statute of Frauds: Measurement of the Legal Benefit Unjustly 
Retained, supra note 4. 

54 Himes v. Rickman, supra note 5, at 576. It is questionable whether in Ohio 
even a written contract is available to limit plaintiff’s recovery in restitution when 
defendant is in default. In Allen, Heaton & McDonald, Inc. v. Castle Farm 
Amusement Co., 151 Ohio St. 522, 86 N.E.2d 782 (1949), the court stated without 
qualification that “plaintiff may elect to rescind the contract and sue for the value 
of the performance rendered.” For amplification of this point and an analysis of 
the Ohio cases, see Palmer, The Contract Price as a Limit on Restitution 
for Defendant’s Breach, 20 Onto St. L.J. 264, 272 n. 34 (1959). 

55 Krauskopf, supra note 2, at 262. 
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action for restitution, and the effect is as though the action were brought 
“on the contract.” This is true where the amount of money defendant 
promised is used to measure the value of his benefit. An example of such 
a situation is Hummel v. Hummel,®® in which plaintiff orally agreed with 
defendant (his son) to pay the premiums on an endowment policy in de- 
fendant’s life in return for defendant’s promise to pay him the proceeds 
of the policy. This contract was unenforceable because it was not per- 
formable within one year. When, upon maturity, the defendant refused to 
turn over the money, restitutionary recovery was permitted of the entire 
proceeds of the policy, precisely what had been agreed upon. Perhaps 
believing that this result too nearly approximated enforcement of the con- 
tract itself in the face of the statute of frauds, some Ohio cases have dis- 
allowed recovery beyond the amount of the premiums paid plus interest, 
the cost to the plaintiff.°7 This, however, represents protection of the re- 
liance interest only. The measure in Hummel appears proper for, al- 
though the effect is identical to enforcement of the unenforceable con- 
tract, the true measure of recovery in restitution has been employed, 
namely, the monetary value of the benefit unjustly retained by the de- 
fendant. 


EQUITABLE REMEDIES 


Having established a benefit to defendant and its unjust retention, 
the plaintiff may discover a further impediment in that the defendant 
does not have sufficient ready cash to pay a money judgment or that the 
money which represents the benefit has been commingled with other 
funds, Plaintiff need not be left without an effective remedy inasmuch as 
constructive trusts, equitable liens and equitable accounting are all avail- 
able to alleviate his problems. 


To impose a constructive trust does no violence to the statute of 
frauds.°* Equity is in no sense attempting to compel performance of an 
oral trust, but is simply applying its remedial process to prevent unjust 
enrichment. Courts will not tolerate one party’s being made richer 
through another’s loss,® and it makes no difference that this enrichment 
arose through an oral transaction, “The constructive trust springs from 
the transaction not the contract.”® It should be remembered that the 
constructive trust is not a ‘rust at all but a remedial device, and there is 








56 Supra note 5. 


57 Prudential Ins. Co. v. Olt, supra note 9; Septer v. Septer, 19 Ohio L. Abs. 
397 (P. Ct. 1935). 


58 RESTATEMENT, RESTITUTION § 202 comment h (1937). 


59“For this by nature is equitable, that no one be made richer through an- 
other’s loss.”” Digest of Justinian, lib. 12, tit. 6, s. 14, as quoted in Dawson, Un- 
Just ENRICHMENT 3 (1951). 


60 Vanneman, The Constructive Trust: A Neglected Remedy in Ohio, 10 U. 
Cine. L. Rev. 366, 401 (1936). 
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ample authority for its use as such in Ohio.®’ An illustration of its use in 
the statute of frauds field is presented by Topper Bros. v. Bohn,® in 
which the defendant orally promised to purchase certain property for the 
plaintiff for an agreed compensation, but after making the purchase re- 
fused to recognize the interest of his principal under the contract, keeping 
the property for himself instead. The court held that the agent under the 
oral contract held the property upon a constructive trust for the plaintiff, 
his undisclosed principal. 

The remedy of equitable lien is likewise available in Ohio to trace 
funds which the defendant has unjustly obtained from the plainti‘¥.®* An 
example is the Olt case,** in which a mother who had paid the premiums 
on an endowment policy on her daughter’s life was entitled to a lien on 
the proceeds of the policy for the amount of the premiums paid plus 
interest. 

Equitable accounting may be employed where there has been an 
unjust enrichment but the funds were received by the defendant under 
such a complex arrangement that the plaintiff cannot assert the precise 
amount of the benefit. Thus in Dean v. Dean,® the parties orally agreed 
to purchase a duplex apartment house in defendant’s name, but that an 
undivided half interest therein would belong to the plaintiff, and that 
when a specified event occurred defendant would convey the half interest 
to the plaintiff. The house was purchased according to the agreement, each 
party moved into his half of the building, and the parties shared equally 
the mortgage payments, repairs, water bills and all other expenditures of 
ownership. Upon the happening of the event, defendant refused to con- 
vey. Instead, the defendant sold the realty and made various purchases 
with the proceeds. These facts were held to warrant an equitable ac- 
counting and a declaration of trust in partition of the other realty which 
the defendant had purchased with the proceeds of sale of the original 
property. The court said this was “not an action for damages for breach 
of an alleged oral agreement,” but rather, it was “clearly an action... 


seeking restitution.””®® 





61 Bender v. Cleveland Trust Co., supra note 8; Seeds v. Seeds, 116 Ohio St. 
144, 156 N.E. 193 (1927); Barnes v. Christy, 102 Ohio St. 160, 131 N.E. 352 
(1921); Winder v. Scholey, 83 Ohio St. 204, 93 N.E. 1098 (1910); Newton v. 
Taylor, 32 Ohio St. 399 (1877); Mathews v. Leamon, 24 Ohio St. 615 (1874); 
Kent v. Mahaffey, 10 Ohio St. 204 (1859); Dean v. Dean, supra note 8; Fergu- 
son v. Deuble, 27 Ohio L. Abs. 533 (Ct. App. 1938); Hays v. Warner, 22 Ohio 
L. Abs. 56 (Ct. App. 1936); Pearl-Market Bank & Trust Co. v. Woodward Co., 
22 Ohio L. Abs. 328 (Ct. App. 1935); Taft v. Guardian Trust Co., 17 Ohio L. 
Abs. 54 (Cleveland Munic. Ct. 1934); Ward v. Ward, supra note 8. 

6212 Ohio N.P. (N.S.) 177 (1911). 

63 See cases cited supra in notes 9 and 57. 

64 Prudential Ins. Co. v. Olt, supra note 9. 


65 Supra note 8. 
66 Jd. at 220. 
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CONCLUSION 


When faced with the statute of frauds, the Ohio attorney should 
not fail to examine the desirability of a restitution action, Whenever the 
doctrine of unjust enrichment is applicable he can obtain recovery of at 
least as much as the benefit to the defendant, Probably he will recover 
for all the loss plaintiff has sustained, and if the court should employ 
defendant’s promise as the measure of recovery he will obtain precisely 
what he could have received in a contract action. Despite its severe 
language, the statute of frauds is no bar to recovery when plaintiff has 
done something for which he was not compensated. 


Robert E Lewis 








RECENT DEVELOPMENTS 


VARIABLE ANNUITY CONTRACTS SUBJECT TO 
S.E.C. REGULATION 


S.E.C. v. Variable Annuity Co., 
359 US 65 (1959) 

The Securities and Exchange Commission (SEC) sought to enjoin 
the Variable Annuity Life Insurance Co. of America (VALIC) from 
issuing variable annuity contracts to the public without registering with the 
SEC pursuant to the Securities Act of 1933? and the Investment Com- 
pany Act of 1940.7 The Supreme Court held that variable annuity con- 
tracts are not contracts of insurance; hence, issuers of such contracts are 
subject to the federal registration requirements.* 

‘rhe field of insurance was, by specific terms of the Securities Act, ex- 
empted from control by the SEC,* because, at the time of the passage 
of the Act, control of insurance was considered to be outside the scope 
of the commerce clause.*® It was not until 1944 that insurance was held 
to be within the province of federal control.* Then, in 1944, the Mc- 
Carran Act was passed delegating exclusive control of insurance to the 
states’ to permit continued state regulation without federal interference.* 
If VALIC were to be exempted from federal control in this case, it 
would have to be because it was an insurance company within the mean- 
ing of McCarran, This the Court said it was not. 

The variable annuity form of contract was devised in an attempt 
to provide a policy which would serve as a hedge against inflation. The 
variable annuity differs from the traditional fixed-dollar annuity in which 
each annuity payment is a fixed sum.® In a variable annuity policy, the an- 
nuitant pays premiums which are invested in common stocks selected by the 
company. The value of the annuitant’s policy is expressed in terms of 
“units”, each unit varying in value in proportion to the value of the stock 
owned. When the time for payment arrives, the number of annuity units 
is computed on the basis 6f the insurance mortality tables. The number of 
these units owed to the annuitant is fixed, but the amount of money paid 





148 Stat. 74 (1933), 15 U.S.C. 77a-77aa (1951). 
254 Stat. 789 (1940), 15 U.S.C. 80(a) (1951). 
3$.E.C. v. Variable Annuity Co., 359 U.S. 65 (1959). 
4 Securities Act, § 77c(8), supra note 
5 Paul v. Virginia, 75 U.S. 168 ~ 9). Congress, in defining the term 
‘security’ in the Securities Act, intend to include all interstate transactions 
which were the legitimate subject of «s regulation of sale of securities, S.E.C. 
v. Crude Oil Corp., 93 F.2d 844 (1938). 
6 United States v. South Eastern Underwriters Ass’n, 322 U.S. 533 (1943). 
7 McCarran-Ferguson Act, 59 Stat. 33 (1945), 15 U.S.C. 1011-15. 
8 State v. Prudential Ins. Co., 224 Ind. 17, 64 N.E.2d 150 (1945). 
9See “annuity” in general, 1 APPLEMAN, INSURANCE LAW & PRACTICE 83 
(1941). 
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to the annuitant for these units fluctuates with the investment experience of 
the company. In other words, there is no guarantee that the company will 
pay any money. It promises only to pay the investment yield which will 
vary according to the success of the investment program.’® 

Although the variable annuity contract resembles a security in this 
respect, it has several features of insurance. For example, the mortality 
risk is assumed by the insurer, payments are made from both principal 
and income, and the amount of payment varies according to the age and 
sex of the annuitant." 

Having a combination of the features of securities and insurance, 
the variable annuity contract is a creature which defies exclusive cate- 
gorization, although at least one state has held such a contract to be a 
security’ and the description of a security set forth in several important 
cases would fit neatly.1* As a result, it is necessary to examine the intent 
of Congress with respect to transactions of this nature in order to ascertain 
which type of control most adequately serves the protection of the public. 
It is at this point that the opinion of the Court becomes most meaningful. 

The concurring opinion emphasized that SEC regulation of the 
variable annuity contract would provide better public protection than could 
be achieved by use of the state insurance boards.’* The purposes of the 
two types of regulatory schemes offer the reasons. 

First, the Securities Act was passed for the purpose of preventing 
fraud and other unfair practices with respect to the sale of securities.’® 
SEC regulations require full public disclosure of details regarding securi- 
ties so that an investor can intelligently appraise the risk involved.** On 
the other hand, state insurance regulation protects the public by insuring 
that the financial structure of the company remains sound, This is 
achieved through organizational restrictions and protection against im- 





10 See Johnson, The Variable Annuity: What it is and Why it is Needed, 
1956 Ins. L. J. 357. For a further discussion of the variable annuity contract 
see Haussermann, The Security in Variable Annuities, 1956 Ins. L. J. 382; Long, 
The Variable Annuity: A Common Stock Investment Scheme, 1956 Ins. L. J. 
393; Schecther, Variable Annuities: Boon or Bane, 1956 Ins. L. J. 764. 

11 Supra note 10. See also notes, 12 Sw. L. J. 514 (1958); 32 Temp. L. Q. 
121 (1958); 11 Vanp. L. Rev. 1453 (1958). 

12 Spellacy v. American Life Ins. Ass’n, 144 Conn. 346, 131 A.2d 834 (1957). 

13$.E.C. v. W. J. Howey Co., 328 U.S. 293 (1946); S.E.C. v. Joiner 
Leasing Corp., 320 U.S. 344 (1943); S.E.C. v. Payne, 35 F. Supp. 873 (1940). 

14 See concurring opinion by Mr. Justice Brennan joined by Mr. Justice 
Stewart. The majority opinion by Mr. Justice Douglas emphasized the fact that 
the variable annuity contract places all the investment risk on the annuitant 
rather than on the insurer and, as a result, the insurer assumed no true risk 
in the insurance sense. 

15 A. C. Frost & Co. v. Coeur D’Alene Mines Corp., 312 U.S. 38 (1940). 
Loss, SEcuRITY REGULATION 83 (1951). 

16 A.C. Frost & Co. v. Coeur D’Alene Mines Corp., supra note 15; S.E.C. 
v. Sunbeam Gold Mines, 95 F.2d 699 (1938). See also Annot., 85 L.Ed. 508 (1941). 
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pairment of capital.’’ In short, federal regulation of securities is aimed 
at disclosure of pertinent information concerning investment while insur- 
ance regulation is aimed at controlling the financial structure of the in- 
surance company to assure policy holders of its solvency and its ability to 
meet its obligations, 

Where the investor cannot be said to be a direct participant in the 
investment experience of the company, state regulations are adequate. 
Conversely, where the obligation to the participant is measured directly in 
terms of the success of the company’s portfolio, control over the sol- 
vency of the investment company itself has little bearing on the success or 
failure of the participant’s investment. In the case of the variable annuity 
contract, disclosure of investment policy provides better protection for the 
investor than state regulatory programs emphasizing financial integrity of 
the insurer, 


Richard Aughenbaugh 


171 Vance, InsurRANCE (3rd ed. 1951). 

















OFFER OF POLITICAL CONTRIBUTION FOR 
INDIVIDUAL’S INFLUENCE IN PROCURRING 
FEDERAL JOB HELD CRIMINAL 


United States v. Shirey, 
359 U.S. 255 (1959) 

An information charging George Shirey with offering one thousand 
dollars a year to a political party in exchange for the promise of a con- 
gressman’s influence in procuring for him the position of postmaster was 
dismissed in the district court’ as failing to allege a charge covered by 18 
U.S.C. § 214.2 On direct appeal the United States Supreme Court re- 
versed,® the majority holding that either of two alternative constructions 
of the statute sustain the information as alleging an offense: (1) the per- 
son promising political influence need not be the recipient of the money 
and (2) a political party is a “person” for purposes of the statute. 

In the first interpretation of this statue since its original enactment the 
instant case raises the question of the choice between competing canons 
of statutory construction, i.e. strict construction of a penal statute as op- 
posed to the plain meaning rule. Although Justice Frankfurter for the 
majority considers the possibility of interpreting the statute to mean that 
the person using his influence need not be the recipient of the money,* his 
opinion is based primarily on the finding that a political party is within 
the “plain meaning” of the word “person” as set forth in the statute. This 
is supported by reference to the legislative history of the statute.° 

The minority opinion by Mr. Justice Harlan begins with the assump- 
tion that whether or not a political party is a “person” is essentially ambig- 
uous, thus requiring a strict construction of the statute.® This pointed out 








1 United States v. Shirey, 168 F. Supp. 382 (N. D. Pa. 1958). 

2 “Whoever pays or offers to pay or promises any money or thing of value, 
to any person, firm or corporation in consideration of the use or promise to use 
influence to procure any appointive office or place under the United States for any 
person, shal! be fined not more than $1000 or imprisoned not more than one year 
or both.” 

3 United States v. Shirey, 359 U.S. 255 (1959). 

4 Ibid at 257. E.g., Public official X promises to use his influence to procure 
a job for Y (payor) in return for Y’s paying money to a political party Z (payee). 

5 Representative Stevenson, who sponsored the original bill entitled, “A stat- 
ute designated to punish the purchase and sale of public office,’ which became 44 
Stat. 918 (1926) and which is presently § 214 and 215, 18 U.S.C., was asked by 
Representative Sherwood, “Where did the money finally find its home?” To which 
Mr. Stevenson replied, “I do not know. As I have said here once before, I doubt 
if much of it goes into his pocket (referring to a Mr. Talbert, a political figure in 
South Carolina, whom Stevenson accused of selling appointive offices) and the 
pockets of his machine or it goes into the coffers of the Republican party. If it does, 
it is the most blatant defiance of the civil service laws that any party has ever 
had the hardihood to put over, and it is disgraceful as the Teapot Dome proposi- 
tion any day.” 65 Cong. Rec. 1410 (1926). 

6 “[WHith proper regard for the principle that an essentially ambiguous crimi- 
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that § 2 of the original “Purchase and Sale of Public Offices Act” pro- 
vided that the “payee” must be the party exerting the influence.’ Using the 
revisor’s notes,® the minority conclude that the exclusion of the word 
“payee” in the re-enactment, which is now 18 U.S.C. § 215, was in- 
tended only as rephrasing and not a substantive change.® Thus, reading 
§ 214 in conjunction with § 215, § 214 likewise requires the person ex- 
erting the influence to be the one receiving the contribution. 

As to this proposition, it seems highly probable that the majority, 
relying on the purpose and the legislative history, would still read the 
statute as not requiring the “payee” be the person exerting the influence.’® 
This would appear to be the result even if the word “payee” had been 
retained in the re-enactment. 

The ultimate question would seem to be whether Shirey should have 
known he was violating a statute by offering money to a political party in 
return for the influence of a public official. While a statute requiring or 
forbidding the doing of an act in terms so vague that men of common 
intelligence must necessarily guess as to its meaning and differ as to its 
application, violates the first essential of due process of law;"* this does 
not mean that an impossibly precise standard must be used.’ All that 
is required is that the language convey a sufficiently definite warning as 
to the proscribed conduct when measured by common understanding and 
practices.’* Since the title and wording of the statute clearly indicate the 





nal statute is to be strictly construed, I cannot agree that this information states an 
offense under § 214.” 359 U.S. 255, at 264. 

7“It shall be unlawful to solicit or receive from anyone whatsoever, either 
as a political contribution or for personal emolument, any sum of money or thing 
of value, whatsoever, or use of influence, or for the support of influence of the 
payee, in behalf of the person paying the money or any other person, in obtaining 
any appointive office under the Government of the United States.” 44 Stat. 918 
(1926) (emphasis added). 

8 The Reviser’s Note refers expressly to other substantive changes made in 
the section at the time of the codification, and appears to class the omission of 
the “payee” language under “change of style.” 359 U.S. 255, at 267 n. 5. 

918 U.S.C. § 215, reads as follows: “Whoever solicits or receives, either as a 
political contribution, or for personal emolument, any money or thing of value, 
in consideration of the promise of support cr use of influence in obtaining for any 
person any appointive office or place under the United States, shall be fined not 
more than $1000 or imprisoned not more than one year, or both.” 

10 See note 5, supra. 

11 Connally v. General Construction Co., 269 U.S. 391 (1926). See also, Bell 
v. United States, 349 U.S. 81, 83 (1955), “[W ]hen Congress leaves to the Judiciary 
the task of imputing to Congress an undeclared will, the ambiguity should be re- 
solved in favor of lenity.” 

12JIn an analogous situation the Supreme Court in, United States v. Hood, 
343 U.S. 148 (1952), referring to 18 U.S.C. § 215 (See note 9, supra) held that 
payment of money for the procurement of an office not yet in existence was within 
the evil at which the statute was directed. 

13 United States v. Petrillo, 332 U.S. 7 (1946). See also United States v. 
Brown, 333 U.S. 25 (1948), “Strict construction is not an inexorable command to 
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sale of public offices as the proscribed evil, it is difficult to discern any 
reasonable basis for excluding the situation presented by this case.’* 


David G. Hill 





override common sense and evident statutory purposes.” 

14 The original bill sponsored by Representative Stevenson was entitled, “A 
statute designed to punish the purchase and sale of public offices.” The legislative 
history found in footnote 5 also indicates that the facts presented by this case were 
intended to be covered by the statute. 
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POWER OF THE COURT TO MODIFY AN ALIMONY 
DECREE BASED ON AN AGREEMENT OF THE PARTIES 


Hunt v. Hunt 
169 Ohio St. 276, 159 N.E.2d 430 (1959) 

A divorce decree was granted to Virginia Hunt in 1954 for the 
aggression of her husband, Paul Hunt. Incorporated into the decree was 
an agreement between the parties (which did not constitute a property 
settlement and was not related to the support of children), establishing 
alimony in the amount of $150 a month. In 1956, following the mar- 
riage of Virginia Hunt to a man capable of providing her with adequate 
support, Paul Hunt moved to have the alimony award modified. On 
appeal from the dismissal of the motion, the Ohio Supreme Court ruled 
that even though jurisdiction to modify the award had not been ex- 
pressly reserved in the decree, by remarrying, Virginia Hunt was held to 
have abandoned the provisions in the decree for her benefit and to have 
elected to rely solely upon her new husband for support. Reservation of 
jurisdiction to modify by the decreeing court was implied because the 
supreme court declared it to be against public policy to require any man 
to support another man’s wife. Accordingly, the alimony award was ter- 
minated. 

The most controversial issue affected by this decision concerns the 
power of the court to modify a decree based on an agreement of the 
parties and awarding permanent installment payments. Ohio has con- 
sistently recognized the power of the court to modify a continuing ali- 
mony or support decree when not based on an agreement of the parties, 
irrespective of any express reservation to do so in the original decree.’ 
Dictum in some of the early cases intimated that the court’s jurisdiction 
was continuous whenever installment payments were awarded.” However, 
despite a dictum in a 1935 case stating that a divorce decree incorporating 
a separation agreement supersedes the agreement,® the Ohio Supreme 
Court has accepted the premise that exercising the power to modify a 





1 Smedley v. State, 95 Ohio St. 141, 115 N.E. 1022 (1916); Olney v. Watts, 
43 Ohio St. 499, 3 N.E. 354 (1885) ; Heckert v. Heckert, 57 Ohio App. 421, 14 N.E.2a 
428 (1936). The majority of American jurisdictions deny this power by judicial 
decision, see Annot., 127 A.L.R. 741 (1940). 

2 Smedley v. State, supra note 1, at 143, “It is well settled that the jurisdiction 
of a court in an alimony case is continuing.”; Heckert v. Heckert, supra note 1 
(to the effect that reservation of jurisdiction is implied in an installment decree). 
Also, see the following cases where this principle is recognized, but for varying 
reasons the court was held to have exhausted its jurisdiction, Garver v. Garver, 
102 Ohio St. 443, 133 N.E. 551 (1921) (prior amended decree terminating ali- 
mony); Petersine v. Thomas, 28 Ohio St. 596 (1876) (gross allotment) ; Robert- 
son v. Robertson, 61 Ohio App. 458, 22 N.E.2d 744 (1938) (gross allotment) ; 
Clough v. Long, 8 Ohio App. 420 (1918) (property awarded in lieu of a gross 
allotment). 

3 Holloway v. Holloway, 130 Ohio St. 214, 198 N.E. 579 (1935), though not 
overruled, this case has not been followed in Ohio. 
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decree based on an agreement of the parties would impair the obligations 
of a contract.* The court has repeatedly asserted the law to be that: 
An alimony decree based upon an agreement between 

the parties is not subject to modification by a court after term 

in the absence of mistake, misrepresentation or fraud and in the 

absence of a reservation of jurisdiction with reference thereto.° 
Ohio’s view in this area of the law has been rejected in the vast majority 
of common law jurisdictions, most of which recognize the power of the 
court to modify a decree regardless of whether or not it is based on an 
agreement of the parties. The majority theory is that the agreement is 
a contract separate from the decree and modification of the decree does 
not impair the obligations of the contract.® 

Despite this broad denia! of jurisdiction by the court, exceptions to 
the general rule have been allowed. However, in attempting to qualify 
under an exception, one discovers that he is confronted by that evershift- 
ing concept, public policy. A short analysis of the landmark decisions con- 
cerning modification of child support decrees based on an agreement of 
the parties, will demonstrate how the supreme court has turned public 
policy on and off in order to find, or deny, the power to modify. 

On a motion to increase the child support, decided in 1930," the 
supreme court ruled that in amy decree affecting children, public policy 
required that the state always have the power to provide for the child’s 
welfare, therefore, continuing jurisdiction must be implied even when 
based on an agreement of the parties. Then in 1941, in Tullis v. Tullis, 
the court limited this continuing jurisdiction solely to motions to increase 
the award. The reason given was that public policy, as stated above, could 
not justify impairing the contract by decreasing the amount. Eleven 
years later, in Seitz v. Seitz,® this denial of jurisdiction to decrease the 





4For a discussion of the reasons, both pro and con, for this doctrine, see 
Tullis v. Tullis, 138 Ohio St. 187, 34 N.E.2d 212 (1941). 

5 Mozden v. Mozden, 162 Ohio St. 169, 122 N.E.2d 295 (1954); Newman v. 
Newman, 161 Ohio St. 247, 118 N.E.2d 649 (1954); Law v. Law, 64 Ohio St. 
369, 60 N.E. 560 (1901); Sinclair v. Sinclair, 98 Ohio App. 308, 129 N.E.2d 311 
(1954) ; Joshua v. Joshua, 53 Ohio L. Abs. 561, 87 N.E.2d 106 (Ct. App. 1948) ; 
Sedam v. Sedam, 83 Ohio App. 138, 78 N.E.2d 914 (1948); Kintner v. Kintner, 
78 Ohio App. 324, 65 N.E.2d 156 (1946); Nash v. Nash, 77 Ohio App. 155, 65 
N.E.2d 728 (1945); Heilburn v. Heilburn, 35 Ohio L. Abs. 369, 34 N.E.2d 310 
(Ct. App. 1941); Hofer v. Hofer, 35 Ohio L. Abs. 486, 42 N.E.2d 165 (Ct. App. 
1940) ; Miller v. Miller, 79 Ohio L. Abs. 599, 153 N.E.2d 355 (C.P. 1958). 

6 Annot., 166 A.L.R. 675 (1947). 

7 Corbett v. Corbett, 123 Ohio St. 76, 174 N.E. 10 (1930); also, see Connolly 
v. Connolly, 16 Ohio App. 92 (1922). 

8 Tullis v. Tullis, 138 Ohio St. 187, 34 N.E.2d 212 (1941); also, see Campbell 
vy. Campbell, 46 Ohio App. 197, 188 N.E. 300 (1933). 

® Seitz v. Seitz, 156 Ohio St. 516, 103 N.E.2d 741 (1952). Compare Robrock v. 
Robrock, 167 Ohio St. 479, 150 N.E.2d 421 (1958); Stafford v. Stafford, 139 N.E.2d 
347 (Ohio Ct. App. 1956); Armstrong v. Armstrong, 99 Ohio App. 7, 139 N.E.2d 
471 (1956). 
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award in Tullis was limited only to those occasions in which no words 
implying, or expressing reservation of jurisdiction could be found in the 
decree. Three judges stated their desire to overrule Tul/is completely. 

Thus, due to the tenuous premise of the inviolability of a contract 
when incorporated into a decree, Ohio courts had gotten into the dif- 
ficult situation of having to look to the facts of a controversy to determine 
whether circumstances are sufficient to warrant invoking “public policy” 
to grant the court power to modify the decree. This was certainly “back- 
ing into” an equitable solution which could be readily attained by dis- 
carding the artificial distinction developed by the Ohio courts, between 
decrees incorporating an agreement and those based solely on the judge’s 
findings. The courts, by accepting the prevailing view of the separate con- 
tract, could declare that they have the power to modify any decree award- 
ing installment payments and concentrate future decisions toward establish- 
ing the circumstances under which this power should be invoked. 

Unfortunately, the opinion in the Hunt case places the power to 
modify an alimony decree on the same basis as child support decrees, 
public policy. Armed with ample Ohio authority that remarriage of the 
wife provides adequate grounds for an application by the former hus- 
band to be relieved from further alimony payments,’ it was not difficult 
for the Court to find that the contract obligations in the argeement must 
yield to the public policy concept that no man should be forced to support 
another man’s wife. A careful comparison of the opinion in the Hunt 
case with that in Tullis indicates that they are based on the same con- 
siderations, even though Hunt permits decreases and Tullis increases, The 
public policy of protecting the husband as set forth in Hunt, would allow 
impairment of the contract only to the extent of decreasing the amount. 
On the other hand, protecting a child’s welfare as in Tullis, justifies only 
an increase in the child support. 

The inequities which result from basing the power to modify 
solely on public policy can be readily seen in the following hypothetical 
situation. A divorce decree, incorporating an agreement of the parties, 
establishes permanent alimony at a certain amount per month. Following 
the divorce, the wife becomes gainfully employed, fully able to adequately 





10 Olney v. Watts, 43 Ohio St. 499, 3 N.E. 354 (1885); King v. King, 38 Ohio 
St. 370 (1882); Madden v. Madden, 11 Ohio C.C.R.(n.s.) 238 (Cir. Ct. 1908), 
aff'd 83 Ohio St. 506, 94 N.E. 1110 (1911); Baker v. Baker, 4 Ohio App. 170 
(1915) ; Wolfe v. Wolfe, 124 N.E.2d 485 (Ohio C.P. 1954). 

The burden is usually on the husband to prove remarriage of the wife and 
ability of the new husband to furnish adequate support. To continue the award, 
the wife must show extraordinary circumstances. Apparently the only circumstance 
found to be sufficient in Ohio is the invalidity of the remarriage, Brenholts v. 
Brenholts, 19 Ohio L. Abs. 309 (Ct. App. 1935). 

Four states, California, Illinois, New Jersey and New York, have enacted 
legislation which automatically terminates all alimony payable to the wife upon 
her marriage. For a complete discussion on the effect of remarriage of the 
wife on decrees for alimony, see Annot., 48 A.L.R.2d 270 (1956). 
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support herself. The husband is injured, losing his job, and therefore, 
becomes unable to meet the alimony payments awarded in the decree. 
Certainly these changed circumstances would dictate that the payments 
at least be temporarily terminated or decreased, However, since the hus- 
band is still under a legal duty to support his ex-wife, public policy will 
not justify impairing the obligations of the contract until, or unless, the 
wife remarries. Because of these decisions, the status of the law is that 
unless the party moving for modification of the decree has managed to 
have included in the decree, along with the agreement, reservation of the 
power to modify, he is faced with the difficult tack of persuading the 
court that his situation is such that public policy should be invoked in 
order to justify finding the power to modify the decree. 

By refusing to overrule the early cases establishing the distinction 
between decrees,"? and by basing its power to modify in the Hunt case on 
public policy, the Supreme Court failed to take advantage of a perfect 
situation to end the confusion as to when the court has the power to 
modify a decree. More equitable, and certainly more coherent results 
could be obtained by repudiating the contract and public policy theories 
and recognizing the power of the court to iaodify a/l decrees ordering 
installment payments. 


Kenneth R. Millisor 





11 Supra note 5. 








ANNULMENT OF MARRIAGE BETWEEN FIRST COUSINS 
REFUSED WHEN VALID WHERE CONTRACTED 


Mazzolin v. Mazzolim 


168 Ohio St. 358, 155 N.E.2d 206 (1958). 


Plaintiff-appellant Edward Mazzolini sought to annul his Mas- 
sachusetts marriage to his first cousin, Josephine Mazzolini. The Court of 
Common Pleas, Cuyahoga County, dismissed the suit and the Court of 
Appeals affirmed. In upholding the appellate court’s decision, the Su- 
preme Court of Ohio held that a marriage between first cousins, valid in 
Massachusetts’ and not expressly forbidden by Ohio statute,” was a valid 
marriage against which the appellant could not maintain an annulment 


action.® 


The court was confronted with the issue of whether the marriage 
was void under Ohio law in order to determine the validity of the Mas- 
sachusetts marriage. Under the statutory law of Massachusetts, marriage 
between first cousins is permissible. However, a person who resides in an- 
other jurisdiction and intends to continue to reside there, may not con- 
tract marriage within Massachusetts if such marriage would be void in 
the jurisdiction of that person’s residence.® Generally, a marriage that is 
valid where solemnized is valid everywhere.® The wording of the Mas- 
sachusetts statute however, forced the Ohio court to determine the va- 
lidity of Mazzolini’s marriage in Massachusetts by interpreting the mean- 
ing of the Ohio statue which states that “Male persons of the age of 
eighteen years, and not having a husband or wife living, may be joined 
in marriage. . ..”” 

In states where statutory law decrees the limits within which rela- 
tives may not marry, the courts have split on how to interpret the statute.® 











1 Mass. ANN. Laws ch. 207, §§ 1, 2 (1955), Sec. 1. “No man shall marry his 
mother, grandmother ,daughter, granddaughter, sister, step-mother, wife’s grand- 
mother, wife’s daughter, wife’s granddaughter, sister’s daughter, father’s sister, 
or mother’s sister. Sec. 2. No woman shall marry her father, grandfather, son, 
grandson, brother, step-father, grandmother’s husband, daughter’s husband, grand- 
daughter’s husband, husband’s father, husband’s grandfather, husband’s son, hus- 
band’s grandson, brother's son, sister’s son, father’s brother or mother’s brother.” 

2On10 Rev. Cope § 3101.01 (1955). “Male persons of the age of eighteen 
years, and female persons of the age of sixteen years, not nearer of kin than sec- 
ond cousins, and not having a husband or wife living, may be joined in mar- 
riage... .” 

3 Mazzolini v. Mazzolini, 168 Ohio St. 358, 155 N.E.2d 206 (1958). 

4 Mass. ANN. Laws, ch. 207, §§ 1, 2 (1955). 

5 Mass. ANN. Laws, ch. 207, § 11 (1955). 

6 McDowell v. Sapp, 39 Ohio St. 558, 560; 55 C.J.S. Marriage § 4 (1955). 

7 Onto Rev. Cope, § 3101.01 (1955). 

8 State v. Yoder, 113 Minn. 503, 130 N.W. 10 (1911); State v. Smith, 101 S.C. 
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Some courts construe the statute strictly holding such marriage void ab 
initio,” while other courts give a liberal interpretation. i.e., the statute is 
merely declaratory of the common law’® and therefore, a marriage not 
expressly forbidden by statute, is void only upon a decree of the court dur- 
ing the lives of the parties.'1 The effect is to make such marriages void- 
able even though the statute uses the word “void’’.’* 


The Ohio court was only concerned with whether the marriage 
would be void in Ohio. Prior to this case the court had never decided the 
issue of whether a marriage between first cousins was void.’* The court 
stated that in the absence of an express statutory prohibition on marriage 
between first cousins, it would not declare such a marriage void. The re- 
sult of this decision was to uphold the validity of appellant’s marriage 
under the laws of Massachusetts, the place of celebration, and deprive 
him of his action to annul the marriage. He had entered into a valid mar- 
riage and his only relief for terminating it lay in a divorce action if he 
could show the proper grounds, 

The question remains as to how the Ohio Supreme Court would 
have met the issue of consanguinity had the marriage taken place in Ohio. 
Because the court was determining the validity of the marriage according 
to the law of Massachusetts, it was not at liberty to consider the general 
law of Ohio pertaining to validity of marriages. Therefore, the court con- 
fined itself solely to the issue raised by the Massachusetts statute of 
whether or not the marriage would be void if made in Ohio, otherwise it 
would have said voidable. The following language from the opinion 


shows this clearly: 


“. . » We are persuaded to adopt, im the instant case, the 


position represented by the trend of the more modern cases and 
in accord with the general rule, ‘that a marriage between per- 
sons of a class that the statute simply says shall not marry . . 
is not void in the absence of a declaration in the statute that 
such marriage is void,’ ”?® 





293, 85 S.E. 158 (1915) (the statute being read as making the marriage voidable). 
Contra, Arado vy. Arado, 281 Ill. 123, 117 N.E. 816 (1917); Ragan v. Cox, 208 
Ark. 809, 187 S.W.2d 874 (1945). 


9QOsoinach v. Watkins, 235 Ala. 564, 180 So. 577 (1938); Mcellvain v. 
Schiebley, 109 Ky. 455, 59 S.W. 498 (1900); Fearnow v. Johnes, 34 Okl. 694, 126 
Pac 1015 (1912). 

10 Bennett v. Bennett, 195 S.C. 1, 10 S.E.2d 23 (1940). 

11 Harrison v. State, 22 Md. 468, 85 Am. Dec. 658 (1864); Parker’s Appeal, 
44 Pa. 309 (1863). 

12 State v. Smith, 101 S.C. 293, 85 S.E. 958 (1915); Commonwealth v. Perry- 
man, 2 Va. 717 (1830). 

13 168 Ohio St. at 359, 155 N.E.2d at 208. 

14 Warner v. Warner, 11 Ohio Dec. Rep. 379 (1891); Vernon v. Vernon, 
9 Ohio Dec. Rep. 365 (1883); 17 Onto Jur.2d, Marriage § 7 (1956). 

15 168 Ohio St. at 359, 155 N.E.2d at 208, 209. 
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It seems therefore that an annulment action would still be available 
to first cousins who contracted a marriage in Ohio.’® 


John J. Kulig 





16 At the present time a person who marries with the statutory disability of 
nonage or prior marriage is deemed to have entered into an absolutely void mar- 
riage, Shafher v. State, 20 Ohio 1 (1820) (nonage); Johnson v. Wolford, 117 
Ohio St. 136, 157 N.E. 385 (1927) (prior marriage). If the problem should arise 
now, where one of the contracting parties to the marriage has the statutory dis- 
ability of either nonage or prior marriage, there is the strong probability that the 
Ohio Supreme Court would declare such a marriage voidable on the reasoning 
of this case, i.¢., that the statute does not expressly forbid marriages with these 
classes of persons. 














BIBLE READING IN PUBLIC SCHOOLS 
HELD UNCONSTITUTIONAL 


Schempp v. School District of Abington Townshep 
177 F. Supp. 398 (E.D. Pa, 1959) 


Plaintiffs, as parents and members of the Unitarian faith, sued to 
enjoin compliance with a Pennsylvania statute requiring daily reading in 
the public schools of at least ten verses of the “Holy Bible” without com- 
ment’ and also to halt the practice of accompanying the reading with mass 
recitation of the Lord’s Prayer. The plaintiff’s children were compelled 
to participate in these “devotions.” The three-judge district court held 
this program unconstitutional? because compulsion to participate was a 
violation of the pupils’ right to free exercise of religion. Furthermore the 
statute effected the establishment of religion insofar as the practice aided 
the Christian religion in particular and religion in general by direct re- 
minder of man’s relation to God.® 

The constitutionality of the practice of Bible reading in public schools 
has never been tested on the merits by the United States Supreme Court,‘ 
although there are decisions relating to the validity of released time pro- 
grams encouraging religion generally.® Bible reading in public schools, 
often accompanied with some additional devotional practice such as prayer 
recitation or hymn singing, is a common practice, permitted by most states 
and even required by some.® Validity of the practice is generally sustained 
on the theory that the Bible is non-sectarian’ and unobjectionable to a be- 
liever in God.*® A minority of the state courts,” however, have condemned 





124 Pa. Stat. 15-1516 (1949). 

2177 F. Supp. 398 (E.D. Pa. 1959). 

3 “Congress shall make no law respecting an establishment of religion or 
prohibiting the free exercise thereof . . .” U.S. Const. amend. I, made applicable 
to the states by U.S. Const. amend. XIV, Palko v. Connecticut, 302 U.S. 319 (1937). 

4Doremus v. Board of Educ., 5 N.J. 435, 75 A.2d 880 (1950), app. dism’d. 
342 U.S. 429 (1950). 

5 Zorach v. Clauson, 343 U.S. 306 (1951); Illinois ex rel. McCollum v. Board 
of Educ., 333 U.S. 203 (1947). 

6 See ALA. Cope tit. 52, §§ 542-44 (1940); Arx. Stat. § 80-1606 (1947); Det. 
Cope ANN. tit. 2, § 758 (1953); Fra. Srat. § 231.09 (2) (1953); Ga. Cope ANN. 
§ 32-705 (1936); IpAHo Cope ANN. § 33-2705 (1947); Ky. Rev. Strat. § 158.170 
(1948); Me. Rev. Stat. ANN. c. 37, § 127 (1944); Mass. Ann. Laws c. 71, § 31 
(1945); N.J. Star. ANN. § 18:14-77 (1940); Pa. Star. tit. 24, §§ 1555-56 (1936) ; 
TENN. Cope ANN. § 2343 (4) (Williams 1934). 

7 But See 177 F. Supp. 398 at 401-2; Gerhardt v. Heid, 66 N.D. 444, 267 N.W. 
127 (1936). 

8 People v. Stanley, 81 Colo. 276, 255 Pac. 610 (1927); Wilkerson v. City of 
Rome, 152 Ga. App. 762, 107 S.E. 47 (1921); Billard v. Board of Educ., 69 Kan. 
53, 76 Pac. 422 (1904); Hackett v. Brooksville School District, 120 Ky. 608, 
87 S.W. 792 (1905); Donahoe v. Richards, 38 Me. 376 (1854); Spiller v. Woburn, 
94 Mass. 127 (1866); Kaplan v. Independent School District, 171 Minn. 142, 214 


701 





oes 





702 OHIO STATE LAW JOURNAL [Vol. 20 


such practices as state establishment of religion contrary to the first amend- 
ment.’° 

The Supreme Court has never adopted any particular test with ref- 
erence to Jefferson’s “wall of separation” even though secularization 
of public education has generally become “firmly established in the con- 
sciousness of the nation.”* An extreme approach suggested by a minority 
of the Court would require a complete divorce of state and religion; any 
program which fosters cooperation or mutual aid between the two is ob- 
jectionable regardless of its operation.’* On the other hand, the “wall”, ac- 
cording to the prevailing historical analysis, does not prohibit incidental 
state aid to religion’ so long as the state does not directly promote re- 
ligious dogma.’® The constitutionality of a program of cooperation be- 
tween church and state depends on a particularized consideration of the 
facts of each case.'® 


Of primary importance in the process of fact evaluation is con- 





N.W. 18 (1927); Doremus v. Board of Educ., supra note 4; Church v. Bullock, 
104 Tex. 1, 109 S.W. 115 (1908). 

® People ex rel. Ring v. Board of Educ., 245 Ill. 334, 92 N.E. 251 (1910); 
Herold v. Parish Board, 136 La. 1034, 68 So. 116 (1915); Freeman v. Scheve, 65 
Neb. 853, 93 N.W. 169 (1902); State ex rel. Weiss v. District Board, 76 Wis. 
177, 44 N.W. 967 (1890). 

10 See Annot., 45 A.L.R.2d 742 (1956). 

11 Reynolds v. United States, 98 U.S. 145, 164 (1878). 

12 See Frankfurter, J., McCollum v. Board of Educ., supra note 5; Rutledge, 
J., Everson v. Board of Educ., 330 U.S. 1 (1946). 

13 “In considering whether a state has entered this forbidden field (state aid 

to religion) the question is not whether it has entered too far but whether it has 
entered at all.” Black, J., dissenting in Zorach v. Clauson, supra note 5 at 318: 
“The effect of the religious freedom amendment to our Constitution was to take 
every form of propagation of religion out of the realm of things which could 
directly or indirectly be made public business . . .” Jackson, J., dissenting in 
Everson v. Board of Educ., supra note 12 at 26 with Frankfurter, J., concurring 
in the dissent. 
“(The first amendment’s purpose) was to create a complete and permanent separa- 
tion of the spheres of religious activity and civil authority by comprehensively 
forbidding every form of public aid or support for religion.” Rutledge, J., dis- 
senting in Everson v. Board of Educ., supra note 12 at 32. 

14 For example, the universally permitted property tax exemption for churches. 

15 Zorach v. Clauson, supra note 5 at 308; Everson v. Board of Educ., supra 
note 12. 

16 Konvitz, FUNDAMENTAL LIBERTIES OF A FREE PEopie, Ch. 9 (1957); PFEFFER, 
CHURCH, STATE, AND FREEDOM, 386-91 (1951); Howe, Religion and Race in Pub- 
lic Education, BurraLo Law Rev. 242-47 (1959); Meiklejohn, Education Coopera- 
tion Between Church and State: The First Freedom, 14 Law anpd Con- 
TEMPORARY PROBLEMS 44-112 (1949); Pfeffer and O’Neill, The Meaning of the 
Establishment Clause—A Debate, 2 BuFFALO LAW Rev. 225 (1953); Snee, Relig- 
ious Disestablishment and the Fourteenth Amendment, 1954 Wasu. U.L.Q. 371; 
Sutherland, Due Process and Disestablishment, 62 Harv, L. Rev. 1306 (1949); 
Waite, Jefferson’s “Wall of Separation”: What and Where?, 33 MINN. L. Rev. 
494 (1947). 
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sideration of the extent of support of religious dogma. If the practice sup- 
ports any particular religion to the exclusion of others, as in Schempp, 
there is unconstitutional state aid.’” It is at this point that the portion or 
version of the Bible used becomes significant. Use of the New Testament 
is Objectional to the Jews, but to confine examination to the Old 
Testament tends to favor them. In addition, the King James version of 
the Bible is unacceptable to Catholics.’* Addition to the Bible reading of 
such practices as recitation of the Lord’s Prayer can be tantamount to a 
religious service in view of the devotional attitude typically attending 
prayer. The incidence of devotional practices determines whether the 
program of the school is instruction about religion or whether it is dis- 
cipline in dogma. 

Secondly, compulsory participation in any religious program, al- 
though itself an independent ground for unconstitutionality, contributes 
to the conclusion that the state aid amounts to establishment. Although 
overt acts of compulsion are dealt with effectively by the free exercise 
clause of the first amendment, the subtle compulsion on children to con- 
form to the practices of their schoolmates is equally suppressive since “non- 
conformity is not an outstanding characteristic of children.”'® The older 
Schempp boy, in this case, was expressly compelled by the principal to par- 
ticipate in the “devotions” but the younger Schempp child was equally 
coerced by desire to conform. Similar use of the state authority to draft 
children into a religious program has been held constitutionally objection- 
able.” 

Thirdly, the greater the extent of economic support to religion by 
the direct disbursement of public tax funds, the more likely it is that 
there will be prohibited state establishment.”’ In Schempp, the classroom 
facilities and the teachers’ salaries were provided at public expense. Use 
of classrooms in McCollum and the absence of use of any public facili- 
ties in Zorach were distinguishing features which contributed to opposite 
results on otherwise similar released time programs.”* 

Religion in the public schools is an area where fine distinctions are 
to be expected so that characterization of facts becomes all-important.” 
Furthermore, the courts will use common sense rather than abstract doc- 
trine to determine whether the public support of religion is so direct as to 





17 See Jackson, J.. McCollum v. Board of Educ., supra note 5; Everson v 
Board of Educ., supra note 12 at 15-16. 

18177 F. Supp. 398 at 401-2; Tudor v. Board of Educ., 14 N.J. 31, 100 A.2d 
857 (1953); cert. denied, 348 U.S. 816 (1954). 

19 Illinois ex rel. McCollum v. Board of Educ., supra note 5 at 227. 

20 West Virginia v. Barnette, 319 U.S. 624 (1943). But see Zorach vy. Clauson, 
supra note 5. 

21 But see Everson v. Board of Educ., supra note 12. 

22 See facts of Zorach v. Clauson, supra note 5, and Illinois ex rel. McCollum 
v. Board of Educ., supra note 5. 

23 Supra note 22. 








704 OHIO STATE LAW JOURNAL [Vol. 20 


be objectionable.** The Bible reading in this case, disregarding the issues 
of sectarian discrimination and free exercise, might have been permissible 
had it not been accompanied by recitation of the Lord’s Prayer so as to 
make the practice essentially devotional. The simple answer is that the 
Schempp case extends no further than its facts. The harder problem is to 
discover what increments or features of public support will condemn a 
program as prohibited state aid to religion. 


Richard Augenbaugh 





24 Konvitz, FUNDAMENTAL LipertTigs OF A FREE PEOPLE, supra note 16. 














VICARIOUS LIABILITY FOR TORTS OF DOCTORS 
Rosensweig v. State, 


5 N.Y.2d 404, 158 N.E.2d 229 (1959) 


George Flores, a professional boxer, died as a result of injuries re- 
ceived during a match on August 29, 1951. Boxing is prohibited in New 
York unless the participants are licensed by the State Athletic Commission. 
As a prerequisite to securing a license each fighter must be examined by a 
doctor chosen from a panel of physicians established by the Athletic Com- 
mission, the doctor being paid by the promoters. The administrator of the 
Flores estate brought a wrongful death action against the state for the 
negligence of the examining physician, contending that the doctor was a 
servant of the state. The court, in a 4-3 decision, held that there was no 
master and servant relationship between the state and the doctor. The 
minority would have held the state liable under the doctrine of respondeat 
superior. 

The theory of the plaintiff’s claim was that the state, by its regulation 
of boxing, exercises a sufficient right of control over the examining phy- 
sicians to justify the imputation of their torts. The court rejected this con- 
tention by holding that the Walker Boxing Law’ and the rules of the 
Athletic Commission do not constitute the examining doctors servants of 
the state or subject to the right of control of the Commission in perform- 
ing their duties. 

Generally, a servant is defined as one who is “employed to perform 
services in the affairs of another and who with respect to the physical con- 
duct in performance of the service 1s subject to the other’s control or right 
to control.”* That a servant’s torts may be imputed to his master is a prop- 
osition which is no longer questioned; therefore, the crucial question 
when seeking to establish a master-servant relationship is whether or not a 
sufficient right of control exists. Ordinarily the courts experience no dif- 
ficulty in holding a common laborer to be a servant; however, most 
litigation involves more subtle distinctions, such as the relationship between 
a physician and his purported master. Until recently, most jurisdictions 
have considered doctors sufficiently free of all right of contro] to be in- 
dependent contractors.® As such, their employers were not subject to vicari- 
ous tort liability. The basis for this is that a doctor’s high degree of train- 
ing and skill in his field necessarily requires that he exercise discretion in 
the manner of performance of his duties. It follows that because of this 
discretion, a physician is not ordinarily subject to the control of his em- 
ployer to an extent sufficient to justify the imputation of his torts. 

However, the courts have recently shown a tendency to hold em- 








1 N.Y. Sess. Laws 1952, ch. 666, p. 1434. 

2 RESTATEMENT, AGENCY 2d § 220 (1) (1957). 

3 Pearl v. West End Street R.R., 176 Mass. 177, 57 N.E. 339 (1900); Moore 
v. Lee, 109 Tex. 391, 211 S.W. 214 (1919); see Annot., 19 A.L.R. 1183 (1922). 
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ployers of doctors iiable for their negligence. The Restatement of Agency, 
2d, takes the view that, 
. while the physician employed by a hospital to conduct op- 
erations is not, in the normal case, a servant of the hospital, 

yet it may be found that the house physician or the internes, 

if subject to directions as to the manner in which their work 

is performed, are servants of the hospital while in performance 

of their duties.* 

At least five states” have enther partially or entirely repudiated the doc- 
trine that a doctor can never be considered a servant, and furthermore, 
the federal courts have included physicians within the meaning of the 
term “employees” in the Federal Employers Liability Act and have recog- 
nized the imputation of their torts.® Considering these factors, there ap- 
pears to be a trend throughout the United States toward the proposition 
that a doctor’s status wil] be determined according to the particular facts 
of each case rather than by any arbitrary classification based solely on his 
profession. 

While New York courts will impute physician’s torts when the 
right of control test is satisfied, the facts in the Rosenswetg case did not 
convince the court that the test had been met. Their interpretation of the 
boxing legislation led them to the conclusion that even though the state 
exercises a limited power of supervision over the physical examinations, 
this is only an exercise of the police power of the state, and does not 
create a relationship which will justify tort imputation. 

The noted case involves a tort action against the state, and since 
Ohio has not waived its sovereign immunity, a similar suit could not be 
maintained in Ohio.” However, an action against a private individual or 
corporation employing a doctor would entail the same issue as that in the 
instant case, 7. ¢., the imputation of a physician’s tort. This question is of 
special significance to Ohio hospitals because (1) charitable hospitals are 
no longer immune from suit,® and (2) they employ doctors. Although 
Ohio case law on this point is sparse, a recent court of appeals case, 
Andrews v. Youngstown Osteopathic Hospital Ass’n,® held that the neg- 
ligence of an interne could be imputed to the hospital which employed 





4§ 223, comment a (1959). 

5 McGuigan v. Southern Pacific R.R., 129 Cal.App.2d 482, 277 P.2d 444 (Dist. 
Ct. App. 1954); Moeller v. Hauser, 237 Minn. 368, 54 N.W.2d 639 (1952); Knox 
v. Ingalls Shipbuilding Corp, 158 F.2d 973 (Sth Cir. 1947) (Mississippi) ; Bing v. 
Thung, 2 N.Y.2d 656, 143 N.E.2d 3 (1957); Treptau v. Behrens Spa, Inc., 247 
Wis. 438, 20 N.W.2d 108 (1945). 

6 E.g. Dunn vy. Conemaugh and Black Lick R.R., 162 F.Supp. 324 (W.D.Pa. 
1958) ; O’Donnell v. Pa. R.R., 122 F.Supp. 899 (S.D.N.Y. 1954). 

7 Wolf v. Ohio State University Hospital, 170 Ohio St. 49, (1959). 

8 Avellone v. St. John’s Hospital, 165 Ohio St. 467, 135 N.E.2d 410 (1956). 

977 Ohio L.Abs. 35, 147 N.E.2d 645 (Ct.App. 1956), appeal dismissed 166 
Ohio St. 228, 140 N.E.2d 900 (1957). See also, N.Y.C.R.R. v. Wiler, 124 Ohio St. 
118, 177 N.E. 205 (1931). 
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him. The reasoning of the court was that when the employer has the 
right to control the acts of an employee, it is the employer’s duty to exer- 
cise that right to prevent negligent injury to others.’® 

Thus, it is likely that in the near future the Ohio courts will be 
called upon to decide whether or not to impute to a hospital the torts of 
its professional personnel. To meet the right of control test in such a 
situation, the amount of evidence the plaintiff must present to satisfy 
this burden will depend upon the status of the tortfeasor. Certainly further 
evidence of right of control by the hospital-employer will be required 
when the tortfeasor is a doctor than in cases where there is an absence of 
discretion in the tortfeasor. Therefore, in most cases, the torts of internes 
and nurses are more likely to be imputed to hospitals than the torts of 
physicians, 

Paul J. Stergios 





10 Jd. at 37, 147 N.E.2d at 647. 








NON-CUMULATIVE ZONING ORDINANCE UPHELD 


People ex rel. Skokie Town House Builders, Inc. v. Village of Morton 
Grove, 16 Ill. 2d 183, 157 N.E.2d 33 (1959) 


The Village of Morton Grove, Illinois, amended its zoning ordin- 
ance to prohibit residential use in districts zoned for commercial use. The 
Circuit Court, Cook County, granted a writ of mandamus requiring the 
Village to issue building permits for four townhouses to be built in a 
district zoned for commercial use only. On an appeal of this decision by 
the Village, plaintiff (appellee) attacked the zoning ordinance on two 
grounds: (1) that it violated the due process clauses of both the state and 
federal constitutions,’ being an unreasonable interference with plaintiff’s 
use of his private property; and (2) that it was, in any event, inapplicable 
here in that plaintiff held a vested property interest prior to the enact- 
ment of the exclusive zoning provision.” The Illinois Supreme Court held 
that plaintiff had a vested interest in the property at the time of the 
amendment of the ordinance and thus affirmed the issuance of the writ.* 
While not the basis of this decision, the court declared that the ordinance 
was not an unconstitutional use of the police power. It is this dictum 
which raises the question noted herein. 





1U.S. Const. amend. XIV, § 1, ILL. Const. art 2, § 2. 

2 Plaintiff had expended certain sums for plans, plot plans, commitment for a 
mortgage loan, $1,630 for permits and contractor’s permits once issued but later 
revoked by the village, and $200 deposit for sidewalks, all in reliance on the orig- 
inal zoning ordinance which classified plaintiff’s property to include certain 
dwellings. The ordinance was thereafter amended to exclude residential usage. 

3 The basic rule is that mere contemplated use, unrealized at the effective 
date of the zoning regulation, is not sufficient to become a non-conforming use. 
101 C.J.S. Zoning § 186 (1958). However, where there has been a substantial 
change in position (either through actual construction or incurring of non-con- 
struction liabilities) the conduct qualifies as a permissive non-conforming use. 
101 C.J.S. Zoning § 187 (1958). As to how far a project must go before leaving 
the area of mere contemplation into becoming a substantial change of position 
there is mixed judicial opinion. However, there does seem to be general agree- 
ment that insignificant expedditures either in construction or planning will not 
suffice, while active, continued construction seems to be clearly acceptable. See 
Annot., 138 A.L.R. 500 (1942). The general rule seems to be that whatever ex- 
penditure is involved must occur after the construction permit has been received, 
with most cases arising out of a subsequent revocation of the permit in conform- 
ance with amended zoning ordinances. 

Here, the Illinois court appears to be unusually lenient in that it not only con- 
siders the investment in building plans and loan commitments in an unspecified 
amount, together with $1830 in permit costs as a substantial change of position; 
but, it also takes into consideration expenditures made before issuance of permit 
in reliance on the probability of its issuance. 157 N.E.2d at 37. See Fifteen 
Fifty North State Building Corp. v. City of Chicago, 15 Ill. 2d 408, 155 N.E.2d 97 
(1958); Deer Park Civic Ass’n. v. City of Chicago, 347 Ill. App. 346, 106 N.E.2d 
823 (1952). While the court seems to regard the failure of the building commission 
to tender back the permit fees paid as some evidence of a substantial change in 
position, it is apparent that this is but “makeweight” in the absence of any speci- 
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The court’s justification for upholding the ordinance reflects a re- 
cent trend in the law of zoning. Traditionally, zoning plans have been 
cumulative in effect, progressing from the “highest use” to the “lowest 
use”, each classification including all higher uses.* For example, a city 
might zone one area for exclusively residential use, a second area might 
include both residences and light commercial use (such as drug stores and 
grocery markets), while a third would include residential, light commercial 
and heavy industrial use. The underlying philosophy seemed to be that 
the public health, welfare, safety and morals could best be protected in 
the priority afforded private dwelling usage and necessary supporting mar- 
ket facilities. Increased industrial growth and the corresponding urban- 
ization movement have created social and economic problems not previ- 
ously confronted.* Areas once residential gave way to industrial expansion. 
The consequent rise of slums created municipal problems in public health 
and safety of children, 

Recognizing a need for correcting this situation without further 
restricting industrial development, many cities adopted the non-cumula- 
tive approach to zoning, permitting exclusion of residential structures (a 
“higher” use) from commercial and industrial areas (“lower” use).° This 
method is designed to provide for industrial expansion space, minimum 
traffic congestion for the free flow of products and supplies, while at the 
same time affording better protection for public health and welfare by 
permitting a greater degree of cleanliness, safety for children and an op- 
portunity to preserve the beauty of the community. 

Such ordinances have only recently been at issue in the courts, the 
first case being Corthouts v. Town of Newington," decided in 1953. In 
that case an ordinance similar to the one in the principal case was held 
invalid as it applied to the plaintiff’s land, because there was no evidence 
of any current plans for industrial use of the land nor any for a reason- 
able time in the future, while plaintiff’s land was presently desirable and 
in demand for residential purposes.* The court there, however, did not 
close the door on non-cumulative zoning, pointing out that it was con- 


fied amount of investment on plot plans, etc. (that there were such unspecified 
costs incurred was stipulated by the parties). 157 N.E.2d at 37. Thus it would 
seer that even if the permit costs were refunded or tendered back the court felt 
that there was still substantial expenditure here and that such conduct under similar 
circumstances would not be sufficient to defeat a claim of vested interest in Illinois. 

4 See BAKer, LeGaL Aspects oF ZONING 66 (1927); BassETT, ZONING 63 (1940) ; 
Annot., 38 A.L.R.2d 1141 (1954). The term “highest use” ordinarily refers to 
private residential usage, while “lowest use” normally would be heavy industry. 

5 See Village of Euclid v. Ambler Realty Company, 272 U.S. 365 (1926). 

6 See RATHKOPF, ZONING AND PLANNING 58 (2d ed. 1951); Witutams, CrTy 
PLANNING AND ZONING 277 (1922). 

7140 Conn. 284, 99 A.2d 112 (1953), noted in 52 Micu. L. Rev. 925-26 (1954). 

8 The municipality’s case was further weakened by the fact that school build- 
ings, motels, club rooms, stores, etc., were permitted inconsistent with the ex- 
clusion of residences. 
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ceivable that such an ordinance, under different circumstances could be a 
reasonable protection of public health and welfare.® Since Corthouts there 
have been eight reported cases deciding the issue (excluding the principal 
case),’° four of which held the ordinance in question invalid,’ but all 
holding that non-cumulative zoning is not unconstitutional per se. 

Here, the Illinois court met the question squarely and unani- 
mously ruled the ordinance reasonable. The court pointed out that zoning 
is properly within the police power of a state’? and that such power can 
be delegated to a municipality.’* The only limitation on the municipality’s 
exercise of that power and the exclusion thereunder of residence from 
industrial districts is that the exclusion “bear a substantial relationship to 
the preservation of the public health, safety, morals or general welfare.”** 

Ordinarily zoning ordinances are constitutionally attacked as being 
unreasonable exercises of police powers, with such epithets as “spot zoning” 
thrown in where an ordinance seems undesirable to a land owner.’ The 
test of the exercise of that power as to reasonableness is by determining 
whether a zoning scheme is part of a “comprehensive plan” dedicated to 
the further development of the community.’® The United States Supreme 





® “It is easy to conceive a statute where the erection and occupation of dwell- 
ing houses on land in an industrial area in close proximity to manufactories us- 
ing highly inflammable or explosive materials or giving off noxious odors or per- 
nicious gases would have a direct relation to the public health, safety and wel- 
fare and justify prohibiting legislation against the use of such land for residence 
purposes.” Corthouts v. Town of Newington, 140 Conn. at 288, 99 A.2d at 114. 

10 Roney v. Board of Supervisors of Contra Costa County, 138 Cal. App.2d 
740, 292 P.2d 529 (1956) (upheld); Comer v. City of Dearborn, 342 Mich. 471, 
70 N.W.2d 813 (1955); Kozesnik v. Township of Montgomery, 24 N.J. 154, 131 
A.2d 1 (1957) (decided together with Depew v. Township of Hillsborough) ; 
Katobimar Realty Co. v. Webster, 20 N.J. 114, 118 A.2d 824 (1955); Newark 
Milk & Cream Co. v. Township of Parsippany-Troy Hills, 47 N.J. Super. 306, 
135 A.2d 682 (1957) (upheld); Hinna v. Board of Appeals, 11 Misc.2d 349, 170 
N.Y.S.2d 12 (1957) (upheld); Logan v. Bickel, 11 Pa. Dist. & Co.2d 405, 43 Del. 
Co. 272 (1956) (upheld). 

11Jn Katobimar Realty, Comer, Kozesnik, and Depew, supra note 10, the 
ordinances were invalidated for other reasons, but the non-cumulative nature of 
them was upheld as to plaintiff’s property. 

12157 N.E.2d at 36. 

13 The court found such a delegation in broad powers given over to munici- 
palities by the Revised Cities and Villages Act, Ill. Rev. Stat. 1957, c. 24, pars. 
72-1 to 73-12. Paragraph 73-1 (4) of that act provides municipal power “to 
classify, regulate and restrict . . . the location of buildings designed for specified 
industrial, business, residential and other uses.’ Paragraph 73-1 (7) empowers a 
municipality “to prohibit uses, buildings or structures incompatible with the char- 
acter of such districts.” In the former the court saw municipal powers to zone 
regarding industrial or residential usages, while it found the power to exclude 
either one from the other in the latter provision. 157 N.E.2d at 36. 

14 J bid. 

15 Village of Euclid v. Ambler Realty Company, supra note 5. 

16 Jbid. 
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Court has given the Congress wide discretion in this area,’’ while the 
state courts have been more inclined to question the zoning plans enacted 
by state legislatures and their administrative delegates. 

From the reported decisions it is apparent that there is an important 
difference in attitude with which the courts view the narrower question 
of non-cumulative zoning. The Corthouts case™® represents the viewpoint 
that, while the concept of restricting residences from industrial areas seems 
feasible where there is direct danger to the residential owners through 
hazardous industrial operations, that is the only situation in which it is 
acceptable. In Comer v. Dearborn,’ the court reflected a similar view in 
holding that where the area was not now “industrial” and there were al- 
ready many houses and shops, a non-cumulative ordinance was arbitrary 
and unreasonable in view of the fact that there was no evidence of the 
area becoming industrially populated in the near future, The Katobimar 
Realty case®® held that a shopping center was not incompatible with light 
manufacturing and that an ordinance restricting such use from the in- 
dustrial zone was capricious, unreasonable and arbitrary, bearing no sub- 
stantial relationship to public welfare. These cases show an emphasis on 
residential usage as opposed to industrial usage. There seems to be little 
concern under this view for city planning (as evidenced by such state- 
ments as “unreasonable in this situation,” “not yet industrial,” “no sub- 
stantial relation to public welfare”) rather, the tendency here is toward 
the traditional favoritism for residential use of property.?? 

The Illinois court indicates a more realistic attitude from which to 
view the concept of non-cumulative zoning. This court has recognized 
the changes in our society and the complex problems facing cities today, 
and has seen a twofold value of the non-cumulative zoning device as a 
means of alleviating some of those problems. This type zoning helps re- 
lieve the city of the danger of industrial operations in an area including 
many residences by reducing commercial traffic where children are at 





17 “Tt is within the power of the legislature to determine that the community 
should be beautiful as well as healthy, spacious as well as clean, well-balanced as 
well as carefully patrolled. In the present case, the Congress and its authorized 
agencies have made determinations that take into account a wide variety of values. 
It is not for us to reappraise them.” Berman v. Parker, 348 U.S. 26, 33 (1954). 

18 Supra note 7. 

19 Supra note 10. 

20 Supra note 10. 

21“In one or two ordinances, residences are altogether excluded from the 
heavy manufacturing districts, as is sometimes done in Germany. If the district 
is kept small, this may be altogether advantageous; although it would seem to 
involve the creation of a neighboring district, devoted to housing, which could be 
made industrial later, if expansion of the original industrial district became 
necessary. If, however, the industrial district is large enough for all expansion, it 
would be a hardship and an economic waste to keep owners of land from using 
it (until needed for manufacturing) for the only purposes for which it would be 
utilized.” Wittrams, City PLANNING AND ZONING 277 (1922). See also 32 N.Y.U. 
L. REv. 
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play, avoiding dirty, unattractive neighborhoods resulting from industrial 
smoke and gases, and averting other unpleasant and delinquency-breed- 
ing hazards caused by lack of adequate facilities for playgrounds, schools 
and parks. With regard to this type problem, the court points out that 
“. . . it is not unreasonable for a legislative body to assume that separa- 
tion of the areas (industry and residential) would tend in the long run 
to insure a better and a more economical use of municipal services .. . 
and better use of street facilities.”*? Non-cumulative zoning is also valu- 
able to the burdened city from another viewpoint. A city needs industry 
and must provide an attractive climate in order to allow existing in- 
dustries to prosper and to inject new business and new blood into the com- 
munity, Just as a homeowner is interested in maintaining a healthy at- 
mosphere for his family and an attractive homesite, so is an industry in- 
terested in protecting its plant site, and insuring an efficient and produc- 
tive operation. Admittedly, heavy industrial traffic is a hazard to resi- 
dential usage; however, it is also true that heavy residential traffic or 
serious restrictions on industrial traffic hamper the efficient flow of in- 
dustrial supplies and finished products. Moreover, industry is aware of the 
undesirable tendency for the growth of slum areas on its periphery to the 
detriment of both plant site attractiveness and employee welfare.” It is 
generally recognized that encirclement of an industrial area by taverns, 
gambling spots and similar employee traps has a harmful effect on a com- 
pany’s work force and therefore is no more desirable from industry’s 
standpoint than it would be for an expensive residential neighborhood. 
Judge House, speaking for the unanimous Illinois court, clearly recognizes 
this proposition: 

The general welfare of the public may be enhanced if industry 

and commerce are provided with a favorable climate. The sale 

of a few lots at important points in a district may make indus- 

trial or commercial! expansion impossible or prohibitively ex- 

pensive. To protect the residents in the district, traffic may be 

slowed down unduly and thus detract from the efficiency of 

production and trade. In final analysis, it seems clear that in- 

dustry and commerce, are also necessary and desirable and that 

a proper environment for them will promote the general wel- 

fare of the public.™* 

In Roney v. Board of Supervisors,”® the court refused to permit con- 
struction of a housing project in an area zoned by the city for heavy in- 
dustrial purposes, pointing out that the land was not shown to be un- 





22157 N.E.2d at 36. 

23 Industry is not only interested in space from a production standpoint, but 
in this age of modern construction, it wants an attractive industrial location too. 
For many years the city of Cleveland has sponsored a competition for the most 
attractive industrial grounds in the area. Annvally industries strive for this hon- 
or and proudly display plaques given in recognition of their achievements. 

24157 N.E.2d at 36. 

25 Supra note 10. 
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usable for industrial purposes within a reasonable time. The Kozesnik 
case,** though the ordinance was invalid for other reasons, refused to 
accept arguments made as to the unreasonableness of the non-cumulative 
concept. Newark Milk*" and the Logan case** clearly support the position 
taken by the Illinois court. These cases all emphasize the necessity for con- 
sideration of the needs of industry in a sound zoning plan. Courts main- 
taining this attitude seem to recognize that a complex, industrial com- 
munity no longer should concentrate on “higher” or “lower” uses; but, 
rather must face the problem as it now stands—that these are but “dif- 
ferent” uses to be treated with due respect for the needs of each.”® 

It is essential that our economy be permitted to grow and our social 
communities to flourish along with it. Non-cumulative zoning is a device 
particularly helpful in this area to city planners, charged with the task of 
planning future expansion for a community.*° It is, in fact, the very 
essence of flexible comprehensive planning. That its indiscriminate use is 
dangerous, is readily admitted. The Illinois court recognized this hazard 
in a caveat proposing caution in this area “because of the existing admix- 
ture of residential, commercial and industrial uses.”*’ Bearing in mind this 
note of caution, it can be reasonably concluded, however, that in view of 
the changing society in which we live, the modern concept of non-cumula- 
tive zoning will gain strength and eventually become a universally ac- 
cepted principle of city planning. 

Lester §. Lash 





26 “Experience has satisfied many that, for example, homes are no more ap- 
propriate in an industrial district, than industry in a residential one.” 24 N.J. 
154 at 169, 131 A.2d 1 at 9. 

27 Supra note 10. 

28 “If in those areas where industry is permitted to locate, other types of con- 
struction are permitted to encroach, industrial expansion would be stifled.” 11 Pa. 
Dist. & Co. 2d. 405 at 410. 

29In the Roney case, supra note 10, the court said, “. . . it cannot be held that 
there is anything arbitrary or unreasonable per se in the plan of zoning to pre- 
vent the so-called ‘higher’ uses from invading a ‘lower’ use area... . In fact, the 
term ‘higher’ as applied to residential uses . . . is not an accurate one; for, ai- 
though the use of property for homes is ‘higher’ in the sense that commercial and 
industrial uses exist for the purpose of serving family life, the better these second- 
ary uses can accomplish their purposes, the better is the primary use of the prop- 
erty served.” 138 Cal. App. at 746, 292 P.2d at 532. 

30 The rece: location of a multi-million dollar Western Electric Company 
plant in Columbus, Ohio, has been in large part attributed to the fact that the city 
had zoned a large area (in which the plant was ultimately located) exclusively 
for industrial use. Were it not for this factor Columbus might well have lost the 
plant. Discussion of planning effects can be found in an appendix to the N.Y.U. L. 
Rev. survey cited supra note 6. 

31157 N.E.2d at 36. 








RES IPSA LOQUITER IN EXPLODING BOTTLE CAS: 5S 


Ferrell v. Royal Crown Bottling Company of Charleston 
109 S.E.2d 489 (W.Va, 1959) 


Plaintiff, while shopping in a super-market, suffered injuries as a 
result of the explosion of a pop bottle manufactured and bottled by the 
defendant. The carton containing the defective bottle had been delivered 
to the market and placed on the shelf by the defendant’s employee earlier 
the same day. Whereas the evidence indicated that the plaintiff did not 
touch the bottle, nothing was offered to show that the bottle had not been 
mishandled by persons other than the defendant’s employee. Even though 
actual control of the bottle had passed from the defendant, the Supreme 
Court of Appeals of West Virginia rendered judgment for the plaintiff 
basing their decision on the doctrine of res ipsa loquitur. 

One of the traditional requirements for the application of res ipsa 
loquitur is that the agent or instrument causing the injury be within the 
control or management of the defendant.’ When this requirement is pres- 
ent in an accident of a type which usually does not occur in the absence 
of someone’s negligence, a presumption or inference? is raised that it is 
more probable than not that the defendant’s negligence was the proximate 
cause of the accident. 

Historically, application of res tpsa loguitur to exploding bottle situa- 
tions was limited by the contro] requirement. Under the classical interpre- 
tation, control must be physical and exclusive; adherence to this view is 
manifested by courts refusing to apply the doctrine to unexplained burst- 
ing bottle cases where actual control had passed from the defendant.* 
This reluctance stems from the notion that in these situations there is an 
enhanced possibility that the accident was a result of an intervening cause. 

Because of the difficulty of proving the bottler’s specific acts of negli- 
gence, the majority of courts apparently have adopted the view that con- 





1 Prosser, Torts § 42, at 205 (2d ed. 1955); 9 Wicmore, Evipence § 2509 
(3d ed. 1940). 

2The majority of jurisdictions regard res ipsa loquitur as creating an in- 
ference of negligence which allows the plaintiff to get to the jury, but still permits 
a finding for the defendant even though the defendant introduces no evidence 
at all. Other courts attach a greater procedural importance to res ipsa by holding 
it creates a presumption of negligence of which the jury must take cognizance. 
Thus if the defendant fails to introduce evidence of due care, a directed verdict 
for the plaintiff is proper. See, Prosser, Torts § 43, at 211 (2d ed. 1955); 65 C.J.S. 
Negligence § 220 (3), at 996-7 (1950). 

8 Dail v. Taylor, 151 N.C. 284, 66 S.E. 135 (1909); Annot., 4 A.L.R. 1094 
(1921). See Stewart v. Crystal Coca Cola Bottling Co., 50 Ariz. 60, 68 P.2d 952 
(1937); Slack v. Premier-Pabst Corporation, 40 Del. 97, 5 A.2d 516 (1939); 
Ruffin v. Coca Cola Bottling Co., 311 Mass. 514, 42 N.E.2d 259 (1942); Wheeler 
v. Laurel Bottling Works, 111 Miss. 442, 71 So. 743 (1916) (bursting bottle said to 
be unforseen accident for which there is no liability) ; Seven-Up Bottling Co., Inc. 
v. Gretes, 182 Va. 138, 27 S.E.2d 925 (1943). 
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trol at the time of the negligent act satisfies the requirement.* The rur- 
pose of the actual control requirement is preserved by requiring an af- 
firmative showing by the plaintiff that due care has been used by all per- 
sons handling the bottle since leaving the defendant’s possession.” It is 
not necessary, however, for the plaintiff to eliminate every remote inter- 
vening possibility; only enough evidence is required to permit a finding 
that the accident was probably due to the defendant’s original negligence.® 

After a few early decisions that res tpsa was not applicable to ex- 
ploding bottle cases,7 Ohio now seems to be well in accord with the ma- 
jority view.® Although adopting the more lenient concept of control, 
Ohio courts still require the plaintiff's showing of evidence excluding any 
probable cause of the accident except defendant’s negligence. 

The Ferrell decision may well have extremely important effects not 
only in West Virginia® but also in other jurisdictions. The court states 
that the doctrine of res ipsa loguitur may apply even though physical con- 
trol has passed from the defendant “where plaintiff establishes . . . that 
no person was probably negligent in the handling of the bottle subsequent 





4Some courts expressly state that control at the time of the neglient act 
satisfies the requirement, Escola v. Coca Cola Bottling Co. of Fresno, 24 Cal.2d 
453, 150 P.2d 436 (1944); Hoffing v. Coca Cola Bottling Co., 87 Cal. App. 2d 
3 (Dist. Ct. App. 1948). Other courts reach the same result by requiring an af- 
firmative showing by the plaintiff that all persons handling the bottle since leav- 
ing the defendant’s possession have used due care, Payne v. Rome Coca Cola 
Bottling Co., 10 Ga. App. 762, 73 S.E. 1087 (1912); Annot., 4 A.L.R.2d 474 
(1949). See Florence Coca Cola Bottling Co. v. Sullivan, 259 Ala. 56, 65 So.2d 169 
(1953); Coca Cola Bottling Co. of Fort Smith v. Hicks, 215 Ark. 803, 223 S.W.2d 
762 (1949); Zentz v. Coca Cola Bottling Co. of Fresno, 39 Cal.2d 436, 47 P.2d 344 
(1952) ; Hughs v. Miami Coca Cola Bottling Co., 155 Fla. 299, 19 So.2d 862 (1944) 
(no recovery since no affirmative showing by plaintiff); Bradley v. Conway 
Springs Bottling Co., 154 Kan. 282, 118 P.2d 601 (1941); Evangelio v. Metro- 
politan Bottling Co., 158 N.E.2d 342 (Mass. 1959); Honea v. Coca Cola Bottling 
Co., 143 Tex. 272, 183 S.W.2d 968 (1944) (error to refuse offer of evidence by 
plaintiff that he had used due care). 

5 See generally, supra note 3. 

6 See Ruffin v. Coca Cola Bottling Co., supra note 3; Zentz v. Coca Cola 
Bottling Co. of Fresno, supra note 4. 

7Birn v. Coca Cola Bottling Corp., 13 Ohio L. Abs. 727 (C.P. 1933). See 
Burger v. Renner Products Co., 2 Ohio L. Abs. 189 (Ct. App. 1924) (cork blowing 
out of bottle containing soft drink). 

8 Leach v. Joyce Products Co., 66 Ohio L. Abs. 296, 116 N.E.2d 834 (Ct. App. 
1952); Fick v. Pilsener Brewing Co., 54 Ohio L. Abs. 97, 86 N.E.2d 616 (C.P. 
1949); Tennebaum v. Pendergast, 55 Ohio L. Abs. 231, 89 N.E.2d 490 (C.P. 
1948). 

® This is the first exploding bottle case in West Virginia in which res ipsa 
loquitur is used to allow recovery. In Cunningham v. Parkersburg Coca-Cola 
Bottling Co., 137 W.Va. 827, 74 S.E.2d 409 (1953), where the bottom of a carton 
of pop gave way injuring plaintiff, the doctrine was held inapplicable. In Keefer 
v. Logan Coca Cola Bottling Works, 141 W.Va. 839, 93 S.E.2d 225 (1956), the 
doctrine was not applied because the evidence warranted an interpretation that 
someone other than the defendant may have mishandled the bottle. In Ferrell, the 
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to the delivery.”’ The evidence in fact required, however, seems to have 
been somewhat less than this, for the doctrine was employed even though 
there was “no proof, indeed no attempt to prove, that the bottle or the 
carton was probably handled or mishandled by any such person.”™? By not 
requiring Ferrell to make an affirmative showing that duc care was used 
by all persons in handling the bottle since leaving Royal Crown, the court 
apparently reasons that form the mere fact of the shortness of the elapsed 
time between the defendant’s release of control and the injury to the 
plaintiff, it may be presumed that there was no mishandling of the bottle 
or its contents by some independent agent. The burden then shifts to the 
defendant to show that other persons have mishandled the bottle since 
leaving the defendant’s possession, 

One of the reasons for the doctrine of res ipsa loquitur is the desire 
to relieve the plaintiff of the difficult burden of proving specific acts of 
negligence when this information is more accessible to the adverse party. 
As applied to the instant case, the defendant certainly is more likely to 
know what occurred during the processes of bottling, inspection and de- 
livery than is the plaintiff. However, both parties are equally unaware of 
what may have happened after the bottle left the defendant’s possession. 
Therefore, the extension of the doctrine to always eliminate the plaintiff’s 
affirmative burden of showing due care in the handling of the bottle by 
others after leaving the bottler’s possession appears unwarranted. Of 
course, the burden of proof should be shifted to the defendant if the cir- 
cumstances are such that after taking account of the defendant’s possible 
negligence before delivery and the possible negligence of others subsequent 
to delivery, it is still more probable than not that the defendant’s original 
negligence caused the accident. The finding of such a probability may be 
justified in Ferrell since the bottle exploded the same day that it was de- 
livered. Still this does not necessarily vindicate recognizing such a prob- 
ability as part of the res ipsa loguiter in general. In effect such an exten- 
sion makes the bottler an insurer against such accidents.'* 








court substantiates its use of the doctrine on the basis of its application in former 
holdings where a contaminated article was found in the bottle, Parr v. Coca Cola 
Bottling Works of Charleston, 121 W.Va. 314, 3 S.E.2d 499 (1939); Blevins v. 
Raleigh Coca Cola Bottling Works, 121 W.Va. 427, 3 S.E.2d 627 (1939). 

10 Ferrell v. Royal Crown Bottling Company of Charleston, 109 S.E.2d 489, 
490 (W.Va. 1959) (syllabus by the court). 

11 Ferrell vy. Royal Crown Bottling Co. of Charleston, supra note 10 at 491 
(emphasis added). 

12 See Judge Haymond’s dissenting opinion in Ferrell v. Royal Crown Bot- 
tling Co. of Charleston, supra note 10, 493. 
To place such a burden on bottlers seems unjust in spite of the fact that they may 
obtain liability insurance and spread the cost of same to their customers through 
higher prices. At any rate, if we are to hold bottlers as insurers, it seems it 
would be better to do so under an absolute liability theory rather than by a 
questionable extension of res ipsa loquitur. cf. 1 BurFALo L. Rev. 1, at 13. (1951- 
52). 
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The Ferrell court probably felt the character of the evidence elim- 
inated the need of Ferrell’s affirmative showing.’* However, the failure 
of the court to fully explain this position (assuming it was the basis of 
their decision) may have important repercussions, for a court could reason- 
ably interpret the Ferrell decision as eliminating the plaintiff’s affirmative 
burden in all situations. In any event, the acceptance of this extension will 
be determined by two factors: the notion in some jurisdictions that res 
ipsa must be freely applied because of plaintiff’s difficulty of proving the 
defendant’s specific acts of negligence,* and the view in others that the 
doctrine has already too much usurped the traditional burden of proof in 
negligent actions. 


Ronald K. Bennington 








13 Ferrell v. Royal Crown Bottling Co. of Charleston, supra note 10, at 493. 
Cf. Bradley v. Conway Springs Bottling Co., supra note 4 where bottle had only 
been out of control of defendant for a short time, recovery was allowed only 
after the plaintiff showed due care. 

14Ybarra v. Spangard, 25 Cal.2d. 486, 154 P.2d 687 (1944) (res ipsa appli- 
cable for injuries received by plaintiff during surgery even though plaintiff could 
not designate actual defendant or insrtument which caused the injury); Furr v. 
McGrath, 340 P.2d 243 (Okl. 1959) (while working on plaintiff’s car, jack slipped 
out from under the auto injuring the plaintiff—res ipsa held applicable since it 
was virtually impossible for plaintiff to show what actually had happened). 











LACK OF MUTUALITY OF REMEDY AT INCEPTION OF 
CONTRACT NO BAR TO SPECIFIC PERFORMANCE 


Gould v. Stelter, 
14 [ll.2d 376, 152 N.E.2d 869 (1958) 


Plaintiff sought specific performance when defendant refused to 
convey real property under a written contract of sale between himself and 
the plaintiff, the latter acting as agent under authority of a power of at- 
torney for the principal purchaser. Defendant contended that he could 
not be compelled to fulfill the contract because the principal purchaser 
was not bound, not having signed nor authorized the plaintiff to sign in 
her own name under the power of attorney. The trial court found, in 
favor of defendant, that this lack of mutuality precluded a grant of 
equitable relief. The Illinois Supreme Court reversed, declaring that want 
of mutuality at the inception of a contract would not bar an action for 
specific performance.’ 

The requirement of mutuality of remedy in an action for specific 
performance, that plaintiff's own promise must be legally enforceable be- 
fore he can enforce the defendant’s promise, first received notice in sev- 
eral early English cases.? These cases involved essentially problems of 
mutuality of performance; under their particular fact situations there was 
no assurance that plaintiff would perform if the performance of the de- 
fendant were compelled. From them, however, Lord Justice Fry, in 
1858, formulated his rigorous rule* of mutuality of remedy at the incep- 
tion of the contract. The theory of Fry’s doctrine was that equality is 
equity, and perfect equality demands that the same equitable remedies be 
equally available to both parties to the contract. 

At first the courts generally accepted this rule, apparently confusing 
the problems of mutuality of remedy, mutuality of performance and 
mutuality of obligation.* It became evident, however, that a strict applica- 
tion of the doctrine often resulted in inequitable and unduly harsh de- 
cisions. The courts consequently developed exceptions to the rule, which 


1 Gage v. Cummings, 209 IIl. 170, 70 N.E. 679 (1904) and Wlocyewski v. 
Kozlowski, 395 Ill. 402, 70 N.E.2d 560 (1947) are overruled so far as they are 
based upon a supposed want of mutuality. 

2 Flight v. Bolland, 4 Russ. 298, 38 Eng. Rep. 817 (1828) (minor) ; Hamilton 
v. Grant, 3 Dow. 33, 3 Eng. Rep. 980 (1815) (personal services); Lawrence 
v. Butler, 1 Sch. & Lef. 13 (1807) (minor). 

3“A contract to be specifically enforced by the court must, as a general 


rule, be mutual, that is to say, such that it might at the time it was entered 
into, have been enforced by either of the parties against the other of them.” 


Fry, SPECIFIC PERFORMANCE § 287 (1st ed. 1858). 

4 See, ¢.g., Barker v. Hauberg, 325 Ill. 538, 156 N.E. 806 (1927); Ulrey v. 
Keith, 237 Ill. 284, 86 N.E. 696 (1908); Gage v. Cummings, supra note 1; 
Hutcheson v. Heirs of McNutt, 1 Ohie 14 (1821); Steel v. Murphy, 10 Ohio 
App. 150 (1918). 












718 




















1959] RECENT DEVELOPMENTS 719 


became so numerous that they eventually swallowed the rule itself.® 
It could no longer be said that the doctrine of mutuality of remedy was 
the prevailing law. Fry’s rule has been rejected by legal scholars as harsh 
and oppressive,® and either expressly or in essence repudiated in the ma- 
jority of jurisdictions.’ 

Ames’ attempted to formulate a more satisfactory rule in 1903.° 
His rule, though an improvement, was still overly rigid in requiring strict 
mutuality of performance, The courts could not compel the defendant 
to perform unless they could compel the performance of the plaintiff. 
This would leave the courts powerless in situations where it might be de- 
sirable to compel defendant’s performance even though the plaintiff’s 
performance is not specifically enforceable.® 

In Gould, the Illinois court, recognizing that a strict application of 
the mutality of remedy doctrine would be unfair in balancing the equi- 
ties of the parties, has adopted the rule of the majority of the states. If 
one who suffers from a breach of contract has no adequate remedy at 
law, yet has performed or the court is assured he will perform, he should 
not be denied equitable relief because of lack of mutuality of remedy at 
the inception of the contract. The granting of specific performance will, 
under this rule, be founded upon a more realistic mutuality of perform- 
ance, the court granting the discretionary relief when it appears, at the 
time of the suit, that the defendant will receive the agreed exchange and 
that no injustice or hardship will inure to in as a result of the decree. 

Such assurance that the plaintiff will perform may be found by the 
court in the acts or conduct of the plaintiff, or in the power of the court 
to require bond or issue a conditional decree.’® Mr, Justice Cardozo de- 





5 See, e.g., Lewis v. McCreedy, 378 Ill. 264, 38 N.E.2d 170 (1941); Ullsper- 
ger v. Meyer, 217 Ill. 262, 75 N.E. 482 (1905). See also Ames, Mutuality in 
Specific Performance, 3 Cotum. L. Rev. 1 (1903) (eight exceptions); CLARK, 
Equity § 175 (1954) (ten exceptions). 

6 See, e.g., Ames, supra note 5; Langdell, Equity, Specific Performance, 
Mutuality of Remedy, 1 Harv. L. Rev. 104 (1887); Cook, The Present Status 
of the Lack of Mutuality Rule, 36 Yate L. J. 897 (1927); Durfee, Mutuality in 
Specific Performance, 20 Micu. L. Rev. 289 (1922); 5 Wittiston, CoNnTRACTS 
§ 1433 (rev. ed. 1937) ; RESTATEMENT, CONTRACTS § 372 (1932). 

7 Fuchs v. United Motor State Co., 135 Ohio St. 509, 21 N.E.2d 669 (1939). 
See Annot., 22 A.L.R.2d 508, 572 (1952), which states that only five states follow 


the doctrine. 
8 “Equity will not compel specific performance by a defendant if, after per- 
formance, the common law remedy of damages would be his sole security for 
the performance of the plaintiff's side of the contract.” Ames, supra note 5 at 2. 
® It fails to cover situations where plaintiff’s promise is for personal services, 
though because of vast expenditures and preparation on his part it appears te the 
court he will perform. Zelleken v. Lynch, 80 Kan. 746, 104 Pac. 563 (1909); 
it also fails to cover situations involving personal services or output agreements 
which contain negative covenants. Standard Fashion Co. v. Siegal-Cooper Co., 
157 N.Y. 60, 51 N.E. 408 (1898). 
10 City of LaFollette v. LaFollette Water Co., 252 Fed. 762 (6th Cir. 1918) ; 
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scribes the court’s role in balancing the equities as one of “exact (ing) to- 
day as a condition of relief . . . the assurance that the decree, if rendered, 
will operate without injustice or oppression to plaintiff or defendant .. . 
Mutuality of remedy is important in so far only as its presence is essential 
to the attainment of that end,”™ 


J. K. Skomp 


Great Lakes & St. Lawrence Transp. Co. v. Scranton Coal Co., 239 Fed. 603 
(7th Cir. 1917); Fuchs v. Motor Stage Inc., 62 Ohio App. 20 (1939) (aff'd, supra 


note 7, without discussion on this point). See 5 WH£LLIsTonN, CONTRACTS § 1440 
(rev. ed. 1937); RESTATEMENT, CONTRACTS § 373 comment (b) (1932). 


11 Epstein v. Gluckin, 233 N.Y. 490, 494, 135 N.E. 861, 862 (1922). 














